rant ‘ 
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Ae : he . 
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before a single ma- 
iy ' Upon the trial at 
¥, on the last Circuit, before Dicx, Judge, a ver- 
fas takenysubject to the opinion of the Court upon 
Ww facts. 
Sdefendant was indebted to the plaintiff by a bond, 
ich sundry payments had been endorsed. Upon 
lation of the balance due, it was found jo be 
-five dollars; when the defendant offered to give’ 
ntiff two small comme notes in lieu of the bond. i 


ce » the notes and collect 
he, the defendant, 





Me 


to the ar so that, Sifter exereisi 
h attempting to render them ave ?P 
to realise only five dollars from hem 7 
action was brought on the agreement abovi 
made when the notes were transferred to the plai 
4 his surrender of the bond to the defendant. 
~~ had never given the defendant hotice of his fai lure:to 
lect the notes, and of his reliance upon him to taked 


TéWas contended by the defendant, First, that ne C 
by the plaintiff was indispensably necessary. ‘Secondly : 
that the action being upon a guaranty, a singlet rt 
had no jurisdiction of it. Thirdly, that this was 

. ment to pay the debt of another, and oug 
ise is gaiwriting. 
he . ©The presiding jadge being of 


judgment was entered accordi 
appealed. 


No counsel ‘appeared 


dhe Dantet, Judge.—It 
tions raised in this case, have already | 
Court. First, Was the plaintiff bound. to give the di 
dant notice of his failure to obtain payment on 
The eases Placed in his hands, before he brought his suit 
of Grice v. “‘¥P Richs, 3 Dev. Rep. 64, the Court saidg# 
Ricks, 3 hy 
rule of law, founded on sound reason, thi 
Wedlibes x, lity of one party is not absolute and direct, Bi 
4 1.300, "collateral obligation, dependent upon and- so Shah 
& ODay certain things to be done by the other party, ahd, bemg 
1 Ib. 312, * peculiarly withia his knowledge, he who is to take] ne 
mii 2 by the engagement, must give the other notice of wha 
ee oa and that he is held liable. From the g 


part of the agreement, and t 





= Mallence, 1 Dev. Rep. 391. 
it stied for by the plaintiff, was not, nor ever — 2 
h, the debt of any other person but the defendaht. 
would be discharged in case the amount of the ~ 
securities, placed in the hands of the plaintiff to ge 
make satisfaction, was lost by the negligence of — _ 


“tl p amtiff. This case is not within our statute of me: 
‘The plaintiff di i his failure to 2 = 
jot oe he brou he Court being mistaken 


P there must be a new trial. 
‘Judgment reversed. 


engagement “ to pay the sum 3 
warrant is sufficient if it be “to 
4, as in the contract. 


<ghe ste rep aeeiaabame is m 


Ction fosamenned by a warrant before a 
in which the defendant was required 
Somplaint of John Hamilton, in a plea of 
8 of one hundred bushels of corn.” 
figation declared on was as follows : 
45 


) D0 before, &c., I promise to pay John Hamilton, 

su _ bushels of good sound oun at the’ 
-— 

“ May ote v L. “a La & 





228 IN SHE SUPREME COURT 
Tome, 1831. single joan : iation of the, owt emp 


have! been 
for the plainti 


appeal from the judgment i in the poset: 
»Bpon a case there agreed. Two questions were 
_. First, Did the justice of the peace have —s 
case? By the acts of assembly passed in 17 fase: 
414,) and 1803, (Rev. c. 627,) the justices of | 
have jurisdiction of ‘omfg = calle ie- 
'* value of thirty pounds. strate ascertains 
market value at the time the specific articles ae 
ie delivered, and that sum, with interest from that 
"should be the judgment. We think the opini Vo t 
idge was right on this point. The second questions < 
ther the warrant should not have been imseouen. 
and not in debt? The judge t 
action should have been covenant; a 
Me auited the plaintiff. The : sixt 
* of 1794, enacts, “ that 
process, issued by a justice 
for want of form, if the essential matters required @ 
forth in such process.” It is not objected, that thé essen 
tial matters of the plaintiff’s demand are not sufficient 
set forth in the warrant, so as to give the defends 
opportunity to make his defence, if he h 
objection is to the form of the action. Ti] 
_ Courts, no declarations are filed by the plaintiffs; t 
~“S* not that particularity required of specifying the action; as. 
¢ a ‘there is.in courts of record. In this warrant, the parties, : 
“the sum demanded, and how due, are specified; and the * 
second section of the act of 1794, requires only that these 
shali be stated. The essential matters are set forth, and 
then the warrant stating that it was a plea of debt, or a 


would be nothing more, in our opiniony 
recited section of the act of 
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yen] P. SIMPSON »v. VARDRY M‘BEE. 


Ac to submit a matter of difference to arbitration, will bind a party za 
pcs award, although there is no express stipulation to that effect ; . 

action upon the payment of the sum awarded a 

‘napautaies as a breach. Pas ‘* 


_ 
~~ a é ~ 


ced to sale the,controversy to arbitra 
ant was executed, in which it was stipulated” 
cause” (the action for slander,) “ tothe 


i final determination of, &c. ; and” 
e in writing, and signed by the q 


« re the first day of January | 
: n Superior Court of -~ 
xpress pulation that the parties" 


* should abide rail certs the award. On the 22nd of ¥ 
October following the date of the agreement, the arbitra-* > 
: ees by their award in writing, directed the defen- - ae 
intiff two hundred dollars, and the cost. 
ander. This action was brought upon” 
2 breach assigned was, that the defen- 
nét complied with, or abided by the final deter- 
jon of the arbitrators, nor performed the award made ~ 
by them. _ The defendant pleaded “ covenants not oe" 
and “ performance.” 

On the trial before his Honor Judge Dick, at Lincoln, “Y.. -*) 
on the last Fall Circuit, the plaintiff offered to oe ee 
the defendant lidd refused either to pe; i pets 
entered in the action of slander, 
against him, (see the question upon th 
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Jone, 1837. of slander repodbeli in 3 Dev. Rep. Saibs or to pay that 
~Suarson “amount ; but bie Biter, joie af lai 
MBee. Could mot recover, d 

defendant ; and 


D. F. Caldwe a 


J. W. Norwood, for the defendant, 


Damen, Judge.—In making up the casey 
, ‘the judge has not stated his reasons, why4 
+ plaintiff could not recover. We, ‘however, fror 
“stated, think the plaintiff was entitled to recover, 
evidence supported his allegations. Lupert v. Wils 
Mod. 170, was an action of covenant brought@n 
ment to refer all matte 
‘The arbitrators awarded 
. and general release to be given. It esha that 
no express words were. in the covenant, that the 
should perform the award, yet it should be 
‘cation. Lord Hour said, that. the very refe 
itration, is a mutual undertaking th 
™ perform his part of the award; for ot 1erw 
» pot be said to be referred. In concluding 
4 Epnid, where two persons submit to an award, tl 
*=to mutual promises. In Purslow v. Bailey, 2 Lord F 
Rep. 1040, Lord Hour again said, the submissi 
actual mutual promise to perform the award of th rbi 
trators; and in such actions, whilst he was a opr . 
and since he had been a judge, the voles Ce - 
always held sufficient evidence to maintain aes 
And if so, then it is within the same reason as 
submission is by bond, &c. In the case. 
think the agreement in the deed to submit, 
covenant to perform the award; and that the de 
refusal to perform, was.a breach of the co 
must be a new trial. > 


¢ ee 


J 





paete , ths slate? limitationg and tbe 
mses where the copartnership debt is proved 
a to establish the debt originally 


mn for money lent, and for money paid, laid out © 


7 eters willie, at Caswell, on the last, 9.8 
, the case was, that the defendant, prior to the?’ 
me tober, 1833, was in sept with one. 


intiffs lent Hobson a sum of money, for'y 
following acknowledgment : 
y Willis & Co. four hundred doll 


return in a few days. 
Wx. E. Hopson. [ 1.s. ]” 


‘defendant objected to this acknowledgment’s going | 
jt ry, because it was the single bond of prereg= alone, © — 


nev existed, was merged in it; but his 
ed it to be read. The plaintiffs then offered 
sJafations of Hobson, made just before the trial, 
hat the money was advanced to him for the use .a<- 
rinership, and was invested in the purchase of 7. 
ich-came to the: possession of the defendant, and».- 
i j. This:testimony was objected to, but 
burt. His Honor ; amine the j Jory, that 


at the time. _ ase the me 
tas hry ing : 


ee J 
ad 7 : Y a 
‘Ys , 


bie 
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Jone, 1887, fc mney wel rca ge ga 
Wits * “ship, the defendant having no Se 
at. _ if it wis applied to the use af the partnersh 

‘ were entitled to a verdict.A verdic 
the plaintiffs accordingly ; and theldefenda 
J. T. Morehead, for the defendant. __ 


W. A. Graham, for the plaintifis. 


Rorrin, Chief Justice.—Al the 
money, borrowed by one of thé partners, r y 
that it was borrowed for the =. an 
- eredit, yet it may be doubted whether = | 
x admissible, when the borrowing partner g 
= separate security and: obligation for the 
The case distinguishable from the of Horton v. 


aaa re 460, because there a joint. débt, both in law ‘and im fa 


460, does was constituted by the sale of the goods to the p riner nip, : 


that « part. and the obligation thereon of the one partr wa 
ramen merged in the bond salaegsently eee ee 


money oe in this case, the question is, whether theree 
; bat Cede; that is to say, whether the 
i “ the firm, or made with Hobson i 
Fame was advanced to Hobson, and his separate note t 
wns it; and it does not appear, that at the time any re 
™Y was made to the partnership, either asthe t 
rower, or as being liable for the repayment. 
contractat the time of the loan with the borrowingpartner, 
it should seem, ought to prevent the lender fm in er- 
wards making himself the creditor of the f wc 
seems to be a fair inference from the form of the s rity. aS 
Siffkin v. Walker, 2 Camp. Rep. 308. ‘aes 5. 
East,7. But if that may be explained by se tr 
the loan was on the credit and for the business ee 
nership, notwithstanding appearances to the cont “yet 
we deemed it certain, that his Honor erredi ‘to 
the jury in the alternative, that the defendant was liable if 
the money was advanced on the credit. of. the firm, “or 
was applied to the benefit of it.” The last part of the 
alternative can only be understood to mean, that the firm 
was the debtor, simply because the money was used by 
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: proposition is t t 
“< One partner pe 
1 stoe which he puts in, and on 
- brofits is to grow; and yet this 
fake his | copartners liable to the lender. Whena 

‘inerahip gets merchandize, which was bought by one 
- of thg-members, aclear ground for saying that 
pufchase w: oui the firm. But, Lord Expon 


his iniliyidual credit, Fh 











enough to prove that money, borrowed 







pas. _pastners liable. He may have borrowed it’ 
% “and 4 in fulfilment of the-articles; or to replace» ” 
sums ihvcpetly abstracted by him; or to reduce his 
7% gecount ; or for many other purposes. In Bevan v. Lewis, 
~~. 3 Sim. 376, it was held, that if a partner borrow money 
i . his. oWn security only, it does not become a partnership 
debt, although applied to partnership purposes, and with. 
the knowledge’ of the other partner: The borrowing ° 
- Yparther is ‘the creditor of the firm, and not the’ original 
_ Hende: }same point is decided in Jaques v. Marguand,. 
, ee "497. mitting therefore the declarations: of 
oda Hobson to be evidence and true, they did not™ 
e- establish a case for the plaintiff. They do not contradict 
3 the Gnference from the security given by him, that the 
ae Money was taken up on his own credit exclusively, but 
ty ot anes confirm it. He says only, that he laid out the 
—— ‘money in slaves, which the defendant received and sold; 







< 3 


; % the n Orin its name. 


of a partner in the course of transacting partnership 
business, but were made long after the notorious dissolu- 
tion of the partnership, and after this suit had been pend- 


upon the 


2. 


ing three years, and my ore reciept 


upon the trial. They were recei 
Nom mri 30 


Hobson on the joint, iness, ssithough he had not al June, 1837. 
given his se for it, but had actually oe Wass 


by : — partner, goes into the partnership estate, — 
to 


ie but does not say that the money was lent or borrowed for” 


Buteif' those declarations had purported distinctly to — 
affirm those facts, the Court is of opinion that they would. 


not have been competent, and ought not to have been” 
devant that purpose. They are not the declarations ° 





Bu. 


ay 


> 
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he 
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Jone, 183% authority of the case of Wood v. Braddick, 1 Taunt. 104. 
“Wuus But we think the present is out of the reasoning in 
case. A different principle, indeed; has prevailed in 
of the courts of this country, which i is, that after a 
lution, the acknowledgment of one partner of an 4 
or of a fact, cannot bind the other, exéepieto 
statute of limitations. Hackley v. Patriek, 3° 
Walden v. Sherburne, 15 John. 424. Baker v.. ny a 


United States went so far as to lay it dowa | 
acknowledgment did not take a case out of the, statu 
limitations. With us it is decided otherwisé ta DF Ing 
Thecase of v. Oliver, 2 Hawks, 209; and we cannot therefore 
rms te that proposition of Bell v. Morrison. Nor are we is 
a necessity in this case of expressing a coneurrence io ther 
‘other cases cited; for this is not an acknow 
| the amount merely of a partnership debt, of 
existence is proved by other evidence; bat in the a 
© of all other evidence of a dealing by the nit wah 
% partnership or with Hobson as one of the’ partners, | ; 
an attempt to create a joint liability by the jon 
singly of one of the partners after a dissolution. Its tar 
here much upon the same ground with an attempt to p ve 
the partnership by such an admission. It is preci 
same case, as if the present.suit had been at 
Hill and Hobson, and the latter had suffered j ant 
default or by nil dicit ; which surely would not oWerr 
the plea of the general issue by the other defendant.” 
Wood v. Braddick, the consignment was made in 1796, ow 
dissolution took place in 1802 as of 1800, and Cox’s letter, 
stating the balance was written in 1804. Jt was there- 
fore clear that prima facie the partnership, and not Cosy. 
was originally liable ; and the questions were, 


of the balance. I held that it was, on; 

that “ the dissolution is only with regard to t 

not to those past ; for with regard to the | 

nership continues and always must continue.” But the 
question is, what things past are meant? Certainly, only 






















pwn} OF by that admission, guy 


Peabi . to W ‘i ar a relates did concern 
dealin @ not so, it would be in the 
of on ir on, not oath, to charge another 


fat any time, simply because they had once 

fs; by admitting that, while partners, they 
' a jo debt. Such a rule is too dangerous to 
But the case does not stop there. This is not 


















h ‘daliealaa, There could not be a stronger case for reject- i ¥". 
ing the declarations ; upon the ground of the suspicions Te 
them by the relation of the parties, and the 
interest. of the person. making them, as well as that they... 
_ are mere declarations, not on oath. There is prima face’ 
iS : that Hobson alone contracted the debt; andagit / 
that he gave as the security his own. | 
bond ; so that apparently at least he alone is, 
” tia ~~ The only evidence on which the defendant is to” 
be ‘made liable to the ‘plaintiff, and for contribution, to 
Hobson, consists of the declarations of Hobson himself, 
ards, that the debt was originally con- “yi 


Greens: “ogi joint credit of himself and the defendant, 
be satisfactory to the mind, of the truth of . 


, theater declared, but may mislead a jury; and there- - ve Se 










In the opinion of the Court, the judgment of the Supe- a” 
rior ‘Court i is erroneous and must be reversed ; and a venire 


Judgment reversed. 








fore ought not ‘to have been received. “f te ‘ 


ich: D. . hip make thea. 
f one afier the dissolution-affect t ‘ 


bt to charge one man: upon the admission of" | 4. 


anoth but ‘to charge him for a debt, with which the pee 
»p ly exclusively chargeable upon his own. © ‘., 
Separate bond, and will so remain exclusively chergualiiadt aed. 
unless by his admission he can throw a part of it onthe PS 
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ALLEN FINN t. HENRY M. FITTS. * a 

A count, in a declaration for goods sold and delivered -by the plaintiff, em. 

braces equally the original promise implied by the law from : 

of the articles, and a subsequent express promise to pay for thems; bec: use 
the time of the promise does not constitute a material part.of the contract 2 ea 


declared on. Hence, such subsequent promise, if made within three ce 
may be proved in support of the declaration, and to repel the plea’ 
statute of limitations. ‘9 


Tris was an action of assumpstr, socal ihe 
warrant before a justice of the peace, tried at Orange, on eee 
the last Circuit, before his Honor Judge Dick, upon the 
pleas of the general issue, and the statute of limitations, 

On the trial, the plaintiff proved a book account dated 
in 1826, and an express promise to pay it made by the” 
defendant about two months before the warrant was a | 
issued. For the defendant it was objected, that the plaine 

* tiff had tmisconceived his action in declaring on we 
original cause of action, instead of the new promise ; 


of this opinion was his Honor, and nonsuited the p 
who appealed. . 
P. H. Mangum, for the plaintiff. 
Waddell, for the defendant. 


are of opinion that i in the present case the q 

by the defendant, and on which his Honor dec | 

not arise upon the pleadings. In an action instituted by ie 
warrant there is no other declaration than the statement at 
in the warrant “how the debt became due.” And ~ — 
whether the plaintiff’s case was made out by the original 

promise implied by the law from the delivery of the arti- 

cles, or the subsequent express promise to pay for the 

articles so delivered, such case was embraced by the 
statement in the warrant. But even if the .actign had 

been commenced by writ, where a formal de@laration is 
required, a count for goods sold and delivered. ‘would 

equally have embraced the first and the second promise. 
They are in truth identical, and made bythe same man 





OF NORTH canouina. 


to the same man.+. The: ti ng ef the ro 
constitute a material part contract declared upon. Bao. 
The plaintiff would be at ibery to pfove the contract at 
- any time before. the brin of the action. 1 Chitty’s 
| ‘Ifthe plaintiff a a promise not in writing 
, and to a plea of the statute of limita- 


s replies assumpsit infra sex annos, it is no departure, 


a in the declaration was not material. Coll v. - ~ 


°T Stra. 21. Mathews v. Spicer, 2 Stra. 806. 
v. Palmer, 1 Salk. 222. Howard v. Jennison, Ib. 
oaeeeiees 5, note 3. Archb. Civ. Plead. 226. 
When dhe'day i in the declaration is material, as in an, 


+ -aetion on’ a’ bill of exchange or a promissory note, the 


is, 


YS 


Py 
i ae 


question presented in this case might have arisen. Until 
it is properly presented, it would be rash in us to express 
# judicial opinion. The nonsuit must be set aside, anda 


Judgment reversed. 


THE ux as v. PHARAOH MITCHELL. 


femsontion, ideo, upon « conviction in the County Capat, the 

a Gefendaint appealed to the Superior Court, and in that court an ordér.was 

rans the removal of the cause to an adjoining county for trial, it is too 

ee, called for trial in such county, to have 

pong. Tee for want of an appeal bond, especially where the 
ee Senn over niece the conviction. 


‘Tus defendant was convicted of petit larceny in then! 


County Court of Randolph, and appealed to the Superior ~ 


Court. In that Court an order was made for the removal 
of the.cause for trial to the county of Guilford, where, 
upon ‘the. cause being reached on the last Circuit, Mr. 
Solicitor-General Poindexter, moved to dismiss the appeal, 
because: appeal bond had been given. The defendant 
had been im custody from the time of his conviction in 


the County Court, till the making the motion to dismiss 
his appeal... His Honor Judge Dick, refused.the motior 


r 
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June, 1837. to dismiss, and at the request of the solicitor-general, per- 
Stare” mitted him to appeal, on behalf of tho nate. to seine 


Mrrournz, COUt. 


The Attorney General for the state. 
The defendant was not represented in this Court. 


Dante, Judge.—The construction which has beet wai 


formly put on the act of 1777, has been, that the defen- 


dant might appeal when convicted on any indictment in. 
the County Court. The act requires, for the benefit of 
the appellee, that bond and security should be given. If 
an appeal has been allowed, and the appellant has:omitted: 


to give security, it is in the power of the appellee tohave, 


the appeal dismissed ; but it being for his benefit, he m 

if he chooses, waive it. And this waiver may bee 

or implied. If the waiver is express, as an entry om the 
record to thatveffect, the Superior Court will entertain. and. 
proceed with the appeal. The appeal bond to be inserted — 
in the transcript of the record, is not a sine gua non, to — 
give the appellate Court jurisdiction of the case. The - if 
waiver of the bond may be implied by the appellee suffer « 
ing the cause to go to the jury before any motion made 
dismiss. Ferguson v. M‘Carter, N. C. Term Rep. | 
Smith and Stanly v. Niel and others, 2 Hawks, 14. 

cases impliedly overrule the case of Gibson v. 

Murp. 495. In the case now under ' 
record shows, that the defendant on conviction: in, the c 
County Court, prayed and obtained an appeal ‘to tl : 
Superior Court ; and on the transcript of the record being > 
carried into_the Superior Court of Randolph, a motion’ was’ 
made to remove the indictment to the Superior Coart of” 
Guilford for trial; which motion was granted, and an 
order made accordingly. The defendant, by force of that ~ 
order, was carried to Guilford ; and at March term, 1887, 
of that Court, the Solicitor General moved the Court,to 
dismiss the appeal, on the ground that no appeal bond had 
been given. We think that these proceedings in Randolph 
Superior Court, amount to a waiver of the appeal bond; 
but it further appears, that the defendant has been in the 
custody of the sheriff ever since the conviction in the 


¢ 





County Coort. His remaini 5 ateiee would not ‘of Jona, 188 
itself dispense with the ty of a bond,. vif the state Same 
had made a motion" to dismisg.at ‘the proper time. But it Mrrous, 
ry shad 9 when connected with the submission on 
"y fof the state in the Superior Court of Randolply; to 
_ the, ordef of removal, which strengthened the implication ~ 
of a waiver'on behalf of the state, of an appeal bond. The ~ 
~ » decision made by the judge, on the motion of the solicitor, 
is, in our opinion, correct. This opinion will be certified 
fs to: the Superior Court of Law for Guilford county, with 


ase to proceed on the trial of the indictment. 
‘ Judgment affirmed. 


| JOHN PURTEL, Ad's of THOMAS PURTEL « JOHN M. MORE... -s 
AE. HEAD et al. 


; Aa sekzowtcgrent of «blanc, “due at the end of three months,” for the 
© delivery of certain specified articles, is not a promissory note, because it 
Fe ishias os eapnnss yoocsias to pay, but is a stated account; and a partial ~*~ ¢ 
iure of the consideration, as a mistake in the quantity of the articles 
r be proved in reduction of the amount admitted on its face to 


un action of assumpsrr, commenced originally , 
before a single justice of the peace. Plea, — 


Bey the On th before Dick, Judge, at Rockingham, on the 
ot: pf cuit, the plaintiff produced and proved the follow- 
v nowledgment : 
oe and Field bought of Thomas Purtel hides 
to the amount of ninety-seven dollars and forty-eight 
cents; and” paid him in leather four dollars and eight 
cents; Jeaving a balance -of ninety-three dollars and 
1 at the end of three months.. 
xs Burton Fiexp, 
rat, aoe For Moreneap & Fretp.” 


The defendants on their part offered to prove that the — 
acknowledgment was eee ey ee 


Nae? 
y.. as 
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Jor, 1837, afhount. due for a quantity of green hides at twelve and a 
Powe” half cents the pownd, upon the supposition that their 
Moneuzan, Weight was a certain amount; that’ it was agreed at the 
time of giving the acknowledgment, that the hides.should 
be weighed when dry, and accounted for at their actual 
weight; and that upon their being thus weighed, they fell 4 
short five hundred or six hundred pounds. His Honor ~ 
rejected this evidence; and the plaintiff obtaining a uel aa 
dict, the defendants appealed. hee >: Pe 
No counsel appeared for the defendants in this Courts 


J. W. Norwood, for the plaintiff. 3 a Bs 


Dante, Judge.—The paper writing offered in otuains ae 
by the plaintiff is not a promissory note; it conta oe 
express promise to pay. It could not be declared 
promissory note. It is a liquidated and signed ” 
within the meaning of our act of assembly. It is | 
account stated ; and it is so declared on by the plaintiff in 
his warrant. What isan account stated? In Tru 
v. Hurst, 1 T. Rep. 42, Lord Mansrrecp said, it is af 
agreement by both parties, that all the articles are true. © 
This was formerly conclusive, but a greater latit 
of late prevailed in order to remedy the errors 
have crept into the atcount in surcharging the ter oe 
Holmes and Drake v. D‘Camp, 1 John. Rep. 3 
Spencer said, formerly the stating of an acc ; 
sidered so deliberate an act, as to preclude any € 
tion into the items. A greater latitute has of. 3 
vailed, and any errors may be shown and corrected 5, ~& 
still the stating of an account is regarded as a consi 7 a. 
tion for the promise; and it is in law in the nature’ of a. 7 
new promise and supports the count of insimul computasset _ 
without any other consideration being shown by the plain- 
tiff. 22634 Ibs. of hides at twelve and a half cents per 
pound, would come to ninety-seven dollars and forty- 
eight cents, as stated in the account. The deféndant 
wished to prove, that at the time the settlement was made, ~ 
the above weight of the hides was only conjectural by the 
parties, as they were then wet, and it was then agreed 
_ by the parties, that the hides should be dried and ac- 


ae 








>. 
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counted for at their actual weight dry. When dried, Jowr, 1837, 
they fell short in t five or six hiindred pounds. Here Powe, 
was anerror in thé estimation of the weight, which was yop ucnup. 
expressly agreed by the plaintiff ’s intestate should be rec- 
‘tified, if detected, on the hides being weighed when dry. 
The judge refused this evidence going to the jury. We 
suppose he refused it on the belief that the paper was a 
- »~ promissory note, and that the partial failure of conside- 
_* ration could not be admitted in evidence according to the 
8  _—_ caseyof Washburn v. Picot, 3 Dev. Rep. 390. But we 
are of the opinion that as it contains no express promise to 
if pay, is not a promissory note, but the paper must be 
=. as an account stated ; and then the authorities 
- -méentioned in this opinion, oblige us to say, that the evi- 
dence was admissible. 
in? Sena Curiam. Judgment reversed, 


ex dem. JACOB HARTZOG v. RANDOLPH HUBBARD. 


ations of boundary, the declarations of a deceased person are admissi- 

; but not those of a person who has removed from the state. 

in possession under a claim of title, who receives from an opposing 

}a lease for a year of the same land, cannot, during that term, dis- 
title, or hold adversely to him. 


tried at Ashe, on the last Circuit, before 


i udge Saunpers. 

— of the plaintiffin deducing his title, produced, 

st, @ grant from the state to Robert Nall, dated in the 
year 1802, describing the boundaries of the land as “ be- 
ginning on a chesnut near the wagon road, on the top of , 
the Blue Ridge, &c., running west two hundred poles toa os 
Spanish oak,” &c.; and, secondly, a deed from Nall to bats 
himself, dated the 15th day of April, 1832, containing the 2 ae 

The defendant claimed title to the land in dispute, under 
a grant to Peggy Tyre, dated the 30th of November, 1831; 
and then produced a deed from her to himself, dated the 

' Vou wu. 31 





242 IN THE SUPREME COURT 


Jove, 1837. 6th day of March, 1832. _ To.show. the beginning of the 

Biro grant to Nall, the lessor of the plaintiff introduced two 
witnesses, who testified that one Callaway, who was an 

Homa, intelligent surveyor, and who was then dead, had pointed. 
out to them the chesnut tree, which, he said, was Nalfs 
beginning corner : that the tree had been cut downs and he 
that the stump claimed by the lessor of the plaintiff asthe 
beginning of that patent, was the stump of thatchesiut 
tree. This evidence was objected to by thedefendant,but = 
was admitted by the Court. The defendant then coms | 
tended, that, at the date of the deed from Nall to the lessor! =” 
of the plaintiff, the land was held adversely to Nall, by — 23 4 
himself, under his deed from Peggy Tyre; and that is 
fore the lessor of the plaintiff’s deed of the 15th ¢ 
1832, was void. To repel.this, by showing that the: ie <a 
dant did not have the adverse possession of the land at ~ 
that time, the lessor of the plaintiff introduced F ety 
Tyre as a witness. She said, that she had settled on the ~ 
land, supposing it to be vacant, and had taken out a rar od 
for it in the year 1831. After that time,as she* stated, | 
she heard of the lessor of the plaintiff’s claim to the 
and went to see him in January or February, 1832, # 
he informed her of his claim; and that the land 
granted to Nall before the date of her bateat 9 u 
then agreed to give up the land; and | 
plaintiff consented that she might remain for’ { 
and make a crop: that after this,. the defendant. pu 
her right for twenty-five dollars, when she told bi 
lessor of the plaintiff’ s claim, and that she was ti 
ing possession for the lessor. She admitted, + : 
dissatisfied, she had ‘agreed with the defendant to hold 
possession for him. for a-while. . She stated further, thet 
in the fall of that year the defendant sowed wheat on’ tte 
land, and the plaintiff, with her consent, ploughed up the 
wheat, and sowed the land im rye. His Honor charged, 
that under these cireumstances, the possession was ‘not 
held so adversely as to make void the deed from Nall to 
the lessor of the plaintiff. The jury returned a verdict 
for the plaintiff; and the defendant appealed. 


D. F. Caldwell, for the defendant. 


fin © 
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~~. 


conseel appeared for is plaintiff ’s lessor. » ge Sema 0 Jor, 1897, 
Haro 


es ew 


stl Soke Chie stating the casé, as above, pro- 5, 


ceeded::—On the first point, we are of opinion, that the 
‘evidence of the two witnesses, as to whet Callaway the 
surveyor, who was then dead, told them about the chesnut 
treb’ being the corner of Nall’s pateht, was admissible. 
question has been frequently so decided in this state. 

'v. Powells Heirs, 2 Hay. Rep. 349. Tate v. 

. 1 Hawks, 45." Standen v. Bains, 1 Hay. Rep. 
98: Taylor v. Shuford, 4 Hawks, 132. The rule of 
e iting hearsay evidence to prove the boundaries. of 
Pe -be confined to what persons now dead have 
a | aid for i they be alive at the ti .the ‘trial, though 
BS Fs; e state, their depositions ought to be procured. 


| Servimew. Meredith, 2 Car. Law Repos. 508. 
5. Becondly.. Peggy Tyre, in February, 1832, admitted 
- Nall’s title, and took a parol lease of the land for that. 
} if, to .make a crop on it. She, being so in possession, 
med*the defendant that she held the same under 
zs title. The defendant, notwithstanding, took a deed 


d from her, dated the 6th of March, 1832; and 
in agreed to hold possession for him fur a while. 
Stiot appear that Nall, or the lessor of the plaintiff, 
otice"of the conveyance by Peggy Tyre to the 
or of her agreement to hold possession for him, 

e Nall made the deed to the plaintiff’s lessor, on 
‘of April, 1832. We think with the judge who 
that the possession of Peggy Tyre, under 
was not wu n adverse possession 
all tort e)plaintitf’s lessor 
véid; but thet her der ‘the parol lease conti. 
nued, and was attached etter oy. and was in law 
the possession of Nall, at the date of the execution of the 
deed-to the lessor of the®plaintiff, on the 15th of April 
1832; We think that the motion for a new trial was 
correctly overraled by the Court, on vReenbesie and that 

the jadgment must be affirmed. 
Pee Cuniax. 
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M a die te ; ' cH wx 
ar MURDOCK D. MURPHY v. DANIEL M‘NIEL, 
M‘Nist. %}, 
s A worn copy of «leer cannot be recived witoat accounting fi te 
original. 
One party cannot give in evidence a conversation between 
third person in the abs@hee of the other party; for as to what 
himself said, it was only his own declaration; and as to ‘ 
person said, it was not on oath, and the opposite party had no 
to cross-examine him. 
Declarations of a witeainconsivtnt with hie ttimory on tia’ 
given in evidence to discredit him. 


" 


Derinve for a yoke of oxen, tried at Robesc 
last Circuit, before his Honor Judge Serruz. 

The plaintiff, in proof of his title, offered in 
the deposition of one Malcom Patterson, in 
witness gave the copy of a letter from the plaintiff hi 
the witness; but this part of the deposition was ot 
to by the defendant, and rejected by the nae 
plaintiff then offered to prove a conversation en 
himself and Malcom Patterson in relation to his di 
Patterson to take care of the oxen; which ec 
occured at the time plaintiff paid Patterson some 
which was paid on account of the oxen; but thi 
mony was also objected to and rejected. ©» ~ \ % wr . 

In the course of his defence, the defendant < e By 
prove a conversation between Patterson, the * 
witness, and a third person, at which neither the f 
nor defendant were present, in which Patterson $ 
a sale of the oxen to one Locklear, under whom the 
dant claimed, for the purpese of discrediting Patterson 
who had stated in his deposition that he had not sold the 
oxen to Locklear. This evidence was objected to by*the 
plaintiff, but was received by the Court. The jury found 
a verdict for the defendant; and the plaintiff moved for a 
new trial upon the grounds, first, that the court had 
proper evidence offered by him: and secondly, that im- 
proper testimony offered by the defendant had been 
received. The motion for the new trial being’ retuned, 


the plaintiff wages” ore 


a 


= = 
~~ 
‘ J 
> * 2 
st hae 
— % 
; Fs: 
Baie 
te 


f 
'* 
s 
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No counsel appeared for ‘intiff. kg 
srg eb Gh, hl 


SS gicteo, dai sila ‘ case shortly, proceed- 
<a ++-As*to the first ground, the plaintiff did not show, 
that. it. was out of his power to produce the original letter 
€ she wrote to the witness Patterson. The sworn 

is set forth in the deposition, was not then the best 

of which the nature of the case admitted ; there- 
Court was right in rejecting it. 

versation between the plaintiff and the witness 


g care of them, was not admissible. If it 

i to be the conversation of the plaintiff, it 
nadmissible as evidence, as no party to the record 
Igive his own declarations in evidence for himself. 
»was intended to be the declarations of Patterson, 
a equally inadmissible, as they were not on oath, 
osama had no opportunity to cross-examine 


? the second ground, the defendant, to discredit 

‘the plaintiff’s witness, and to show that the 

by him on oath was not correct, offered to 

nversittion between Patterson and a third person, 

sr of the parties were present ; .in which con- 

Patterson spoke of a sale of the oxen to one 

-under whom the defendant claimed. This evi- 

| s objected to by the plaintiff, but admitted by 
the Court. We think it was properly admitted. The 


os oe © & witness may be impeached either by cross- 
ary, subject to certain rules; or by general evidence 
 ~* affeéting his credit; or by evidence that he has before 
done or said that which is inconsistent with his evidence 

on the trial; or lastly, by contrary evidence as to the facts 
themselves. 1 Starkie’s Ev. 181. Patterson, the plaintiff’s 

witness, had denied in his deposition, that he had, at any 

time, sold Locklear two steers. The defendant’s evidence 

was to prove that Patterson had said that he had sold the 

steers to.Locklear. . The evidence offered by the defendant 


\e 
ys ah 
* 
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‘ . 
* 





IN THE SUPREME COURT 


2a. for thin perpend. wis, saipabin sean Seton abe 


ee 
M‘Niee. 


authority. The judgment must be affirmed. _ 
Per Curiam. Judgment aficmed. 


a * ca P 
wie bie 2 | ae 
eB 


BENJAMIN O’KELLY ». JOHN CLAYTON —- 
O’KELLY. 


A grantee cannot, under the.act of 1798 (Taylor's Rev. App. | 
a scire facias, to repeal a prior grant of the same land: 
fact of his entry being the first, entitle him to that remedy. Fy 
The case of Crow v. Holland, 4 Dev. 417; anh Seen 
596, approved and followed. 


Tis was a scrrE Facts, at the relation of B sen 
O'Kelly, to vacate a grant issued to the 
Richard O'Kelly. It was suggested here Oat arged 
in the petition, that the relator, on the 4th ay. id, 
January, 1830, made an entry, No. 3389, in the co 


of Buncombe, of six acres of land, on North Glade Ci 
that immediately thereafter, at the request of the ¢ 
Richard, he made in the name and for the benefit 0 bf 
Richard, another entry, No. 3390, of fifty acres of land 
adjoining the above entry of the relator: that t er 
defendant, Clayton, afterwards represented t 
that each of those entries covered land which be belc song 
to him, and induced Richard to abandon his entry, «¢ nd 
surrender to him, Clayton, the warrant: and aoe Cla ry te 
with knowledge of the prior entry of the 
with the intention to cheat and defraud hie 
procured a survey, and had it made so as to inc 
most valuable part of the land entered by the relator, 
obtained a grant in the name of Richard O'Kelly, d 
the 22nd day of November, 1831, and under it took pos- pos-_ 
session of the land: and that afterwards, the relator 
procured his grant dated 22nd of December, 1831. 

On the motion of the defendants, his Honor Judge Pear- 
sow, at Buncombe on the last Circuit, ‘quashed the sctre 


-) Ties 
- 


pee onan 30: Te gn the 
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relator, being the junior patentee, was "not -entitled to June; 1837. 
this pn from swhich an’ appeal was taked to this Gxauy OKnur 


Cutan 
for either party in this Court. 


F ief Justice, after stating the case as above, 
eded as follows:—The decision of his Honor is in 
¥ to'the ‘cases of Crow v. Holland, 4 Dev. 417; 


herston v. Mills, 1d; 596. If this appeal was 

ed tc bring under reconsideration the doctrine of 

8, it is to be regretted that the appellant has 

ided us by another argument. Although those 
sialie'were made upon advisement after full arguments, 
Yourt would cheerfully listen to any well founded - 
them, choosing rather to retract our error 

in it.” But as nomember of the Court has 

‘time entertained a doubt upon any one of the 

ns on which those decisions rest, the rule of the 

n Jaw, the provisions of our statute, and the prin- 

d policy which govern its construction, we see 

n to be dissatisfied with the opinions there deli- 

it retain them entirely. Indeed, we conceive 

“cont rary doctrine, judicial or legislative, would. 

e public repose, endanger numerous old titles; 

‘Traught with public inconveniences and private 

ch th e extent of which is beyond the forecast. of 
nT srig nt t0-vacate agrant of the sovereign, must origi- 
nally 4 re right of the sovereign alone. It may be exer- 
vised ground that the patent was obtained to the 
m oe strictly speaking; as if the officers. 
with the: duty were to issue a patent without. 
of the purchase money into the treasury. It: 

jay also. be exercised upon the ground that the sovereign 
has been: betrayed by false suggestions, into making a. 
deed tovone person to. the prejudice of another; as if a 
patent be obtained for land which the state. has already 
granted or agreed to grant; for it is a fraud on the 
state, and an injury’ tovher, to make her involuntarily the: 
instrument ee vee: to individuals. The 
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June, 1837. right of this remedy has however been delegated to “any 

OKmar person aggrieved by any patent,” and such person is 

Cures allowed to use his great prerogative writ as a private: 
‘remedy. But in what state of facts can he thus use it? 
We think clearly that it can only be, when the act com- 
plained of was, in its perpetration, an injury to the-state, 
and also on the relator. Both must concur. If no indivi- 
dual be injured at the time, but the state only, to the state 
exclusively belongs the redress. The state did not mean 
to invoke the aid of individuals in redressing wronigs.on 
her, nor to confer on them the power to sue for her use. e i ff 
When the proceeding is for her benefit, she not ares 
in her own name, but acts through her own officers. § A 
will not act on the relation of a private pe os 
upon the suggestion, sustained by proof,: that die h ‘ 
such a legal interest in the thing, as made it unjust in hime 
to bestow it on another; which cannot be if the relator’s 
interest be subsequently acquired. Such, we think, is 
the obvious sense of the words of the statute, as we ell as xh 
the rinciple of the common law. “7 OS 
. But that sense is indubitablyonfirmed to our appr secs 
sion, when it is considered what consequences would follow- 
from inciting the cunning and litigious to a se 
of all the patents issued since the declaration of it 
pendence, with a hope of detecting some irregu a 
in the entry, warrant, survey, or other ~oteiganee 
which the patent was founded. ‘Suits would be multiplied “a 
to an endless extent, and no title sinee the. 
could be called sure. * Half our territory would be'scram. om 
bled for by the most worthless men, and much 
wrested ypon some latent and unintentional defect, a 
the peaceful and ‘fionest possessors. Now, to thes t PS 
is immaterial to “which one of two of her ten ‘ 
grants a peculiar tract of land: from each she gets the” 
same price for granting, and the same revenue for it when 
granted. She will not, therefore, for herself, insist on ~ 
vacating the grant in every case in which she might do 
so; because it is her policy to parcel out’ the public 
domain among her citizens; and by law the land would 
immediately become the subject ofemiry again at the same 


hog 
J 





OF NORTH CAROLINA. sb 219 


small price, and: her fiscal interests Be Merelite i in NO wise Jown, 1681. 
promoted. .Canit be supposed then, that the puspose of the Km gine 
act of 1798, ‘was to hatch a swarm of land-jobbers to har- 
ass, ini.the hame of the state, her patentees, whose quiet she 
would not herself disturb, and to draw into question the 
titles made by herself? That the authors of the commo- 
tion be rewarded with the spoils they could gather, 
provided they would pay for the land—settled, improved, 
and.cultivated under the old patent, the price of wild, 
and tinappropriated land? It is impossible to impute to 


the. legislature a policy so cruel and so ruinous. But,to _ 
ay nothing more upon that head, a short and conclusiye ’ 


> the argument is, that a subsequent grant, is, as 
per se, void, and may be vacated at the suit of 
®, for no other reason than that the land was 
granted. ‘The statutes authorize the entry and gran of. 
“rch and only “as have not been before granted.” Con- 
ently, it is “ against law” to obtain a grant for land, 
while a previous grant for the same land remains in force. 
Nov » when the record shows upon its face thatithe title 
a Bs ie ve was obtained against law and ought to be 
, it would be too much to hold, that nevertheless 
an interest in the subject which rendered a-prior 
ce to him. If there were an actual fraud 
onthe state, or her interests were really prejudiced, the 
ae +f the junior patentee is to inform t authorities 
a of ‘the ‘state, so that they may act for her, as may best 
a ote her interest or her honour. 
¢ conclusions be correct, it further follows, cer- 
ae a. a prior entry will not help the relator, for the 
en in Featherston v. Mills.. An elder entry An elder 
oe an equity which converts a fee of the same aicae 
land into a trustee, provided he has notiee of the entry. <r 
Such notice makes the patentee guilty of a fraud on the land, with 
party complaining; and that is an appropriate ground for se apy 
the relief granted, namely, a decree for a conveyance. and the . 
But that is very different from repealing the grant at law, *PPropriste 
merely because the land had been entered and was there- in equity. 
foré not the subject ¢ "the second entry, on which. the 
grant emanated.’ Fi take it, that such must be the. 


Vou. m1. 
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Jovr, 1837. rule, and that notice. or not of the previous entry could 
Omar make no difference, since the repeal does not go on the 
 tdon. {P2ud on the private party, but on that upon the state, or the 
illegality of the grant. The injury to the enterer is an 
injury to the equitable owner, and supposes the patentee 
to be the legal owner; and the decree for a, convey- 
ance is a complete relief. To give this other remedy by 
scire facias to cancel the record in the name of basi Se 
would be without necessity or fitness. 
Per Curiam. ~ Judgment firmed. 


* 


THE SANK OF THE STATE ». JOHN TAYLOR. 9 
The act of 1831, c. 34, allowing appeals to the Supresne Cnet ilk. ane 3 
entry Jodgment doe oot alr the sata of te jstgan ; 


TiS was an action of assumpsrr, upon a 


mnrrees to have been signed by the cae ; 
the surety of one Hathaway. 


At Wake; on the last Circuit, the defer 
-affidavit stating that the note was a forgery: that hn 
for many years resided in the state of South Car 
difid that the only witness he could rely.upon with 
tainty to disprove the pretended signatdre being hi 
resided in that state.. Upon this affidavit, he ead a 
rule giving niet ape to plead, until the plaintiff should 
consent for the noté to be attached to a commission ‘to 
examine witnesses in South Carolina; submitting to any 
order which might be ee NE for the security of 
the plaintiff. \ 
His Honor Judge Bauzy doubted the propriety of \ 
granting the rule; but upon the suggestion of the counsel 
on both sides, that it was an impo int of practice ; 
-and that a refusal to grant it cou appealed from, 
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and the questioh tively settled, "he granted it pro forma ; Jorx, 1837 
and the plaintiff appealed. 


Badger, for-the plaintiff. Sa ’ sf 
Pages & the defendant. a ee 
: ie 


“Gagnon, Judge.—As the order appealed from was put ie 
ante: ‘present form for the purpose of getting the opinion 
Of ahis’Court, upon an interesting question of practice ; 
and asthe question has been here argued, and our minds 
are made up, we regret the disappointment we must cause 
to the parties by declining to decide it. But it seemm 

us. tha _the appeal has been improvidently allowed, a 
~cannot take cognizance of the matter brought od 


’ 







juri Sines of this Court in regard to wid law 
is wholly appellate, and confined to the correction of 
errors in law. Under the act of 1818, (Rev. c. 962,) it 
was required that a final judgment should be rendered 
“> , before an appeal could be taken tothis Court. The 
1831, c. 34, authoriges the judges of thé Superior 
rts, at their discretion, to permit appeals from interlo- 
judgments. This act has not changed the nature 

r jurisdiction, but only provided a new modé*for its 
ise, "The jurisdiction of this Court is still thatiof a 
jof errors, although, under the act of.1831, it may 
:visepbefore the rendition of a final judgment, such errors 

under the act of 1818 could not have been brought 
before it until after final judgment. No new subjects fors«, 
revision are plated by the act of 1831. Its only 
purpose seems» be to prevent the delay of correcting 
error, and to save the inconvenience and expense of perse- 
verance in it. 

The order appealed from is not in the nature of a judg- 
ment, final or interlocutory. It does not parport to be the 
sentence of the law pronounced upon the matters in con- 
testation between the parties, as appearing from their 
pleadings. It is a decision on a collateral motion, which 
however made, and whether right or wrong, does not 
enter into the re the suit, nor affect with error e. 


subsequent init: 
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Jone, 1837. If an appeal would lie in this case, it might be brought 
Bask upon the determination of any ether of the innumerable: 
Taytox. rules and orders not affecting the legal merits of a cause, 
but incidental to the exercise of the Court’s general control 
‘over the management of the cause and over the conduct of 
its suitors. 
While we shall always cheerfully perform, to the est 
of our ability, every duty imposed upon the Court, we! 
must take care to abstain from the exercise of every autho- 
rity not granted to it. As the law has not, in our judg- / 
“ment, conferred on us the jurisdiction of revising the order. 
made in the Court below, we cannot do so, althou | aa 
permitting the appeal, his Honor has invited that 


from us. 


Per Curiam. 


JOHN COLE, et Uxor, ot al. WILLIAM TERRY. 


Joint owners of a chattel have équal right to the possession of it ; ‘and the ere 
fore thé exclusive possession of the chattel by one, will not 4 
other to maintain trover against him for it. + om 4 


a 


Tas was an action of rRover, brought to eee? 
_g damages, for the conversion of a negro slave named Chars « + 


tte, tried at Richmond, on the last Fall Circuit,, before ‘63 ry 
* Saunpers, Judge. The facts of the case appeared on the ~~ es 
trial to be as follows: Thomas Forhall, By his will, made ~~ . 
in the year 1791, bequeathed a female slave named Fann; ~~ 
and her increase, to his daughter, Joanna Surginor, for 
life, and after her déath to be equally divided between all 
her children. The slave Charlotte was the daughter of 
Fann, and was born after the probate of the will. The 
executors assented to the legacy, and the, husband of 
Joanna Surginor took possession of the slaves Fann and 
Charlotte. Joanna Surginor had eight childrens and she, 
together with her husband and two of her children, to wit, 
James and Charlotte Surginor, in le 190, conveyed 
Cie 


:; 





OF NORTH CAROLINA. ; a8 


by a bill of sale to the @ifendant, the slave Charlotte, then Jows, 1837 1837. 
about two years of age; avho took possession of her, and | Sous 
held her, claiming her as his own absolute property. Tem 
Joanna, Surginor, the owner for life, died in the year 
1831; and this suit was brought by those of the children | 
who had not joined in the bill of sale above mentioned. 
His Honor, in his charge to the jury, told them, “ that 
before they could charge the defendant with a conversion, 
they must be satisfied, that after the death of Joanna, he 
held possession of the slave adverse to the plaintitty 
_  dlaiming her absolutely as his own property, denying any” 
ee “itbore interest of the plaintiffs to the said slave.” 2 
Gr hey a verdict for the plaintifis; and the defend> 


7 


keepin 


# Stn. Judge, after stating the facts as above, pro- 
» ‘ceeded :-—The bill of sale, transferred to the defendant, all 
e interest in the slave Charlotte, during the Jife of 


nn Surginor, and on her death two-eighths of thee 
der in said slave. The defendant therefore, on the 
of Mrs. Surginor, became tenant in common of the 
_ slave with the plaintiffs. The law having fixed and estab- . _ 
lished the rights of the parties, the defendant could not * 
alter the relation in whichehe#tood to the plaintiffs, by 
“their title, or claiming adversely to them. ‘In 
- Smithy. Oriell, 1 East’s Rep. 367, it was decided, al 
- after the bankruptcy of one of two partners, if the othery 
being solvent, delivers partnership goods to a third person 
for a valuable consideration, the assignees of the former 
cannot maintain trover, for they are tenants in common 
with the consignee by relation. The same doctrine is to 
be found in Fox v. Hanburg, 2 Cowp. Rep. 445. Rams. 
bottom v: Lewis, 1 Camp. Rep. 279. Smith v. Stokes, 1 East’s 
Rep. 363. The law, for reasons of policy, and on account 
of the diffiealty of legislating on the subject, does not 
interfere to regulate the enjoyment of chattels amongst © 
part owners, except. in the instance of ships, to prevent 
ir bei , \Abbott’s Shipping, 70. If one» ¥ 


- 
< fy > 
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Jone, 1837. of two tenants in Common take thinks taka his posses- 
sion, the other has no remedy at4eommon law, but to take 
ear, the joint property from him who has done the 
when he can do so without a breach of the peace. Litt. 
sec. 123; and per Lord Coxe, Co. Litt. 202 a. Brown v. 
Hedges, 1 Salk. 290. The reason why one tenant incom- 
mon cannot maintain trover against a co-tenant,, to 
be, that the possession by one is in law the a of 
both. 1 Salk. 290. The defendant in this case c 
the possession rightfully and not tortiously. This ¢ ‘, ae 
The case of in the case of Lucas v. Wasson, 3 Dev. Rep. 398, decided =f 
Waser’ that joint tenants of a chattel have equal rightaiforis 
Dev. 398, possession, and cannot maintain trover against each her, oP : 
aperene unless the joint property is destroyed. We ar ah 
Opinion that the judge was mistaken as to the law ' “8 
charge; and that there must be a new trial. 


Per Curiam. 


BURCH CHESHIRE ». JOHN CHESHIRE, Executor of J , 
CHESHIRE. — a 


a 
If a testator by his will frgive a debt, the assent of the exsenor i noe! 
sary before the debt is exti 
An assent to a legacy by the sony be preseiiiia Slit ipa ar 
declarations, as well as ex proved; and where, upon @ bequest |” 
of a pocket-book and its contents, the executor estimated the amount, 9 
stated that that was all the legatee took under the will; it washeld to 
notin lew an cont, bet nly 0 Set em wile eigen 


Tms was an action of assumrsrr, tried before ‘his 
Honor Judge Saunpers, at Rewan on the last Circuit. 
The declaration contained the several money counts ; and 
the defendant pleaded the “general issue, payment, and 
set-off.” After the plaintiff had introduced evidence in 
support of his claim, the defendant offered as 
payments made by him on account of the 
testator for the plaintiff; and produced fi 
judgments which his testator had 
life, to which he had been surety 


ov 
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ing to six hundred dollars. These judgments were objected Jowr, 1837. 
to as sets off, by the (iff, because, as he contended, Corson 
they were bequeat him under the following clause — 
in the will of the testator, to wit: “ Seventhly, I give and 
bequeath to my son Burch Cheshire, my little pocket-book 
and all the papers that is in it, to him and his heirs.” And 
to identify the judgments as forming a part of the contents 
of the pocket-book, and to show the assent of the executor 
to the bequest, the plaintiff proved by a witness, that the 
fendant had showed him the pocket-book, and said that 
re contents were the only legacy left the plaintiff 
: that he called them over, and they con-” a> 
dgments and other evidences of claims paid by. » al 
tat on account of the plaintiff, amounting to six Ae 
sd dollars; and that he then spoke of it as the 


ee be my 


tiif’s legacy. 
ation ni the jury, that “ifthey were satisfied 
ae the plaintiff’s claim, and the amount, they would 
‘allow such sets off as had been proved independent 
contents of the pocket-book; these passed under 
ill to the plaintiff, either as a donation or extinguish-.% * . 
| in either case no assent by the executor was. 
+ in the former, the assent might be inferred from 
had been shown, and from the conduct of the execu- 
tor, as there was no allegati .of any want of assets.” 
ad ‘There was a cet and j t for the plaintiff, dis- 
E>. allowing the judgments as off; and the defendant — 


* 


DF. Caldwell, for the plaintiff. — 
No counsel appeared for the defendant. 


Gaston, Jodge—Thepe is a clerical mistake in the 
transcript, which perverts the meaning of the i instruction 
given on the trial. The defendant offered a set-off against 
the plaintiff ’s demand, the amount of sundry judgments 

| paid off for the plaintiff by the defendant’s 
surety. The plaintiff repelled this set-off 
Fa bequest in the testator’s will in these words: 
to my son Burch Cheshire my little” » 
papers in it;” and by testimony, ~ 
+. te 





IN THE SUPREME COURT fe 


Jone, 1837. that after the death of the testator, defendant showed the 
Coesuine pocket-book, and said that the t kgnd its contents were 
c the only, legacy left to the plai ff; and called over the 
papers, which consisted of the judgments so paid off. 
His Honor is represented in the transcript as having — 
instructed the jury, upon this evidence, not to allow 
this set-off: that the contents of the pocket-book “pass- _ 
ed under the will to the plaintiff, either as a donation 
or by extinguishment: that in either case, no assent by _ 
the executor was necessary: and that in the former, ‘ bey 
assent might be inferred from what, had been shown, ar 
from the conduct of the executor; as there wai 
allegation of a deficiency of assets. It is manifest 
the context that the actual instruction was, that” 
latter case, (that is to say, operating by extinguishit 
no assent was necessary: and that in the former cas 
a donation) it was inferable from the evidence. 
Thus understanding the instruction, we, 
are of opinion, that it g erroneous. Without catering ito 
an examination of the conflicting dicta on the | 
we deem it sufficient to state, that we adopt the ¢ 
clusion laid down in Williams on Executors, as 
* most in accordance with principle, and best sustained | ae 
authority. “If the testator, by will, forgive a debt due 
from a particular person, it is the better opinion, that the © 
assent of the executor is necessary to give effect to the — 
testator’s intention ; for although on the one hand, it may 
be alleged that the party to whom the debt is bequea pes 
must necessarily have it by way of retainer, and that suc! 
a clause operates rather as an extinggishment than a 
donatign ; and, therefore, that it needs no such assent 
!. where there is to be a transfer of the property ; yet on 
Hother hand, a debt so forgiven, is regarded, with 
, in the light of a legacy, and like other 
be sanctioned by the executor, in case the estate 
insufficient for the payment of debts: but as soon as the 
executor assents, and not before, it shall be dis- 
charged.” Williams on Executors, 844. Wheiher the 
executor did or did not assent to the legacy in this case, 


was a question of fact. The evidence given was pertinent 


ae , 
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and relevant to the lishment Of ‘the fact, but by no Jom, 1887 
means such as to watramt a direction to the jury that if Casaaans 
believed, it established ’ fact. The law, indeed, has 
prescribed no specific form in which the assent must be © 
given, and the assent may be legitimately impliedvas well 
as expressly proved. It is but reasonable, however, that 
theracts or expressions relied on as indicative of assent, , 
should be unambiguous. The effect of those set forth in 
; thejtranscript, might be different according to the length 
- .- of time which, when they were done or used, had elapsed 
efter the death of the testator, and many other circum- 
aces which do not appear in the case. But they do not, 
i; infer an assent; and it was for the jury to say, 
a proved such assent in fact. The judgment 
Stbe reversed and a new trial awarded. 
. Judgment reversed. 


JOSIAH B.COX v. PATRICK MURPHEY. 
ir 
in contemplation of marriage, whéreby the intended husband 
7 gells and assigns” toa trustee all the right in slaves belonging to the 
intended wife, “which he by operation of law may thereafter have,” do 
.. ° Smash plas fille in the claves to the trustee, but are merely executory, and 
“ etc Seren et mane the mosewnry yermranees : 
Se 


> Derive for sundry slaves, in which a case agreed, con- 
ng the followipg facts, was, on the last Circuit, at 

Sampson, submitted to his Honor Judge Serriz,, The 
> slaves demanded by the plaintiff, were the property of + ts 
| Susan B. Cox, who, prior to her marriage with Abner.g > 4+. 

Branson, executed articles by which the intended hush ag 

and the plaintiff, as trustee, joined. The articles, a 

reciting the intended marriage, and the fact of the 

intended Wife's being possessed of the slaves in dispute, 

and the’ tion to settle them upon her, proceeded as 

follows 3 for and in consideration of the premises, 

tnd ipl in ldeation of th sum of, &c., to the 

Von. u. 33 





< 


Some, 1887 said Abner Branson, by 
Cox _ paid, the receipt whereof is’ 
Le said Abner Branson, do hereby assi , and deliver, 
ae alien, and confirm, and have by ‘heat vinniag ai 
assignel, &c., to the said Josiah’ B. Cox, all the’ri 
title, estate, interest and benefit, which I may by op 
. tion of lawfacquire, derive, or receive, either in eae 
equity, in and to the said slaves. To havé and to hold, 
&c. And the said Abner Branson doth promise, covenant, 
and agree, to, and with the said Josiah B. Cox, hat 
will, upon the solemnization of the said marriage, 
any time thereafter when requested by the said, Jc 
Susan, make, execute, and deliver, all and every 0 
title, deed, or conveyance, advised or directed "ve aD. 
learned in the law, more completely to secure thei 
of this indenture ; which isentirely to divest himself of 
right, title, and estate, in and to the ab 
land and slaves, so that he nor his credionel ! 
right to sell or control the same: It is further agre 
understood, by and between the said parties, that | 
Josiah may receive, hold, and keep in his 
aforesaid slaves, hiring out the same, and paying or 
proceeds to the said Susan; or suffer t 
in the use and occupancy of the said A 
therefor by way of hire, one dollar, on the. first 
January in each and every year, if demanded.” ws sag? 
The marriage took place, and the slaves ; 
possession of the husband, Abner. Branson, 
in his possession until his death, which took p 
a few weeks thereafter ; when they went into thea ps 
of the plaintiff, the trustee; where they contint 
, the second marriage of his cestui que trust, § 
* one Isaac W. Grice; when they passed into his Gri ‘ice’ 
iiicaion, until his death, which also togk place in 


weeks after the marriage. The defendant admii ite ec 
upon the estate of Isaac W. Grice, the second | nd, 
and under the letters to him, claimed to retain the posses 
sion of his intestate. 

His Honor, the presiding judge, gave fodipiaent pro 
forma for the defendant ; and the plaintiff appealed. 
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Badger, for the pl . 
tal mars and W.. for the defendant. 


Gaare, Judge-—The decision, of this case depends 
entirely u. the question, whether the instrument executed 
oe Branson and Susan B. Cox, immediately before 

transferred the property im the slaves 

, to the f, the trustee. The Court 

SP sn that in law, the instrument could not have 

ion. The parties thereto must be intended, 

~_. & ‘to have deliberately assented to all therein 
aie ied d; but the question presents itself, what is thereby 
= xy Abner Branson, does not profess to sell or 
inslef the slaves to the trustee, but only to sell and 

I ie ripe, whieh by opertition of law he may there- 

Be Satwire in them, This was not the subject.of sale 

at: ‘The, instrument can be construed as 
only, and binding Branson, after marriage, to 

§ the assurance or assurances necessary to carry his 


ots 


Judgment affirmed. 


"HIENIY BRANSON, Administer o ABNER BRANSON ». PATRICK 


a MURPEEY. 


ase ssealdlleazti\itee di same state of facts as - 
ding one of Oor'v. Murphey, was before the court 
| upon the’ principles laid down in 


i’ favour of the plaintiff, who was... «ae 
wor of the t husband. ee 





Wrtiams. of the President and Directors of the Bank of Newbern, ». 


v. . AUGUSTIN VANHOOK, Adm'r of ROBE VANBOOK: to _ 
WILLIAMS and JOHN BARNETT. Ba 


An administrator who is surety to a debt of his i wi 
bond in lieu 6f that of his intestate, and taking up "the latter, intends 
prima fagie a payment of the debt, and not a continuance of it, = 


Arrer the new trial granted in this case at 
term 1833, (see 4 Dev. Rep. 268,) it was tried.againat = 
Person on the last Circuit, before his Honor Salas Dick 
Upon the second trial the case wa’ as follows: 
Winstead as principal John Garner as sure 
indebted in two several | to the President and D 
tors of the Bank of Newbern; one for the sheen 
hundred dollars due the 27th of February, at their B 
Bank at Raleigh; and the other for five hundred d 
due the 11th of February 1827, at their agency at ite 3 
Thomas Winstead died intestate early in the year 18 
and John Garner became his administrator, and t . 
dants executed the administration-bond on which this sait. __ 
was brought, as his sureties. About eight tandeedd rs 
of assets came into the hands’ of the administrator. Mr: 
Wetmore, the agent of the Bank at Raleigh, testified ‘that! 
Garner, on the 24th of October, 1827, gave his note with ith 
sureties to the bank for eight hundred and ten de 
cash for the balance; and so paid or renewed th 
nine hundred dollars in that bank in which his 
was principal and himself surety. ‘This note ¢ 
hundred and ten dollars so given by Garner, was paid om 
the 30th of July 1832 by Carey Williams, who was 
surety to it, as well as one of the sureties to Gaim 
administration-bond: The bank brought suit on thewiote 
of five hundred dollars due at the Milton agency; 
Garner, as the administrator of Winstead, and ‘for-himself 
as surety, confessed a judgment on the same at September 
Sessions 1830, of Person County Court. In this action on 
Garner’s administration-bond, brought to subject his 
sureties to the payment of the bank judgment, the defen- 
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dants relied on their p ‘conditions performed” and Jo 8 
« conditions not contended that the confes- Yannoox™ 
sion of judgment , the administrator, did not ! 
conclude them as to the fact, that he had not assets pro- Wasinsn 
perly applicable to the satisfaction of that judgment ; and — 
that in truth Garner had legally and fully administered 
' the estate 
_ His Honor charged the j jury “ that the evidence,of Wet- 
aa if believed by them, proved the payment of the nine 
; dollar note, ‘or not, according to the intention 
_ of oe that transaction. If Garner intended by the 
. rg i of his note to make the debt his own, then it 
y : yy pond “payencat but if he only intended to renew and 
RR 3 the debt as the debt.@f-his intestate, that then it 
ei ‘a payment.” The juryreturned a verdict for the 
3 and the defendants appealed. 


PH. Mangum, for the defendants. 
counsel appeared for the plaintiff. 


» Judge, after stating the case as above, pro- 
Tha Court is of the opinion, that as Garner was 
‘only, and his intestate the principal in the note at 

nS Branch of the Newbern Bank, and discharged 
note by means of cash advanced, and a discount of © 
own. note, the testimony of Wetmore, if believed, 
a ed a payment by the administrator, of the nine hun- 
dollar note; and that there was nothing in the evi- 
ce ¥ ch could legally authorize the jury to infer that 
@rner intended to continue the debt as the debt of his 
late. We are of the opinion that there should be a 
trial, which is granted. 
Judgment reversed. *. 





it aR 
WILLIAM WASSON » SAMUEL KING. we 


A power to ind on eee ke ely 
all who proved the will. am 


Tas was an action of covENanT upon & ty ec : 
tained in a deed of bargain and sale from the. detalii 
to the plaintiff, tried before his Honor Judge Saunpens he y 
Iredell, on the last Circuit. 
The case was, that Thomas Sharpe made his 
thereof appointed his wife and the defendant exec 
and authorized them to sell his land. After the de 
the testator, his widow and the defendant both pre dthe 
will, and proceeded to .séll the land at public sale. c: 
deed of bargain and sale, containing a covenant fe ce — 2 
enjoyment, was executed by the defendant, but was 19h 
ed to be executed by the executrix. The p 
tuted an action of ejectment for the land ~ 
person who had acquired possession after the mi 
the deed by the defendant; but the judge who t 
cause, being of opinion that the deed of the de 
passed no title, because it was not also executed b 
executrix, the. lessor of the plaintiff was rowed, 
shortly thereafter brought this suit. a 
Upon these facts the only question was, 
execution of the deed by the executor, 
the refusal of the executrix to sign it, was n 
pass the title. His Honor pro forma entered a jt 
of non-suit ; and the plaintiff appealed. ah 
No counsel appeared for the plaintiff. 
D. F. Caldwell} for the defendant. 


Rorrixn, Chief Justice.—The intention of | ne 
creates a power to be executed by two or mo 
generally be to have the benefit of the judgment dies 
ponsibility of all of them. Hence the common law required 
the concurrence of all the executors in the execution of a 
power to sell, except when that power was annexed to 
the office and that became vested by survivorship in a 
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part of them, “This exception stands on the sound ground, “Jom 1607 
that the primary intention is "a bona fide sale, and that it. Wason 
ought fiot to be defeated, if at the time of the sale, all con- img 
"curred Wwho could then do so. The exception was enlarged n 
by the statute of 21 Hen. 8,c. 4, which enacts, that where 
part of the executors,refuse to take the administration of 
the-will, then-the bargains and sales of lands, willed to be 
__ _gold>by the executors, made by him or them taking the 
_ administration, shall be as good and effectual as if the 
f ta regs 2 of the executors, named in the will and refusing 
__ thétadministration, had joined in making the bargain and 
This case therefore is not embraced by the provi- 
Sedan more than by the exception previously 
d by the common law ; since here both the exe- 
utrix ‘anc d the executor undertook the administration, and 
qwefe living at the execution of the deed. If a case be Delve 
hera y upon so plain a question, that of Debow v. Hodge, 
2 cs. w Repos. 368, is directly in point. It is said, Per. 368, : 
& ho ver, that the executrix did join in the sale at auction, po aoe 
and » was bound to complete the contract by a “% 
>; and that her express refusal to do so amounts 
us al of the administration in this respect. If the 
ci ies refusal were before us, it would not be 
t to justify it, in reference to the particular deed, 
the ground, if there were no other, that it purports 
peind the executrix personally to a general warranty. 
hat is nota fit subject for the consideration of this 
burt "Phe rights of the vendee and of the co-executor to Whether 
afce the executory agreement against the executrix and after jo 
it-law, by compelling her to join in a conveyance, ps See 
the protection of another tribunal. A court of , mitra 
as regard only to the executed contract, which pro- 
pfo pass the title: that alone being the “ bargain and 
‘of in the statute, and made “effectual in the 1% 
oné before us being executed by one only of shall be 
thsiasiibutoce then living and acting in the administration, a 
is therefore an ineffectual execution of the power; and questions 
consequently, the judgment must be reversed and a venire Belong 
de novo issued. clusively 


mat 


toacourt. ~~" 


Per Cortam. Judgment reversed. of equity. 











June, 1837. 
Spencer 


v. 


Moors. . 


ae 
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HENRY 8. SPENCER ». RICHARD M. G. MOORE, Ex’ of STEPHEN 
OWENS. 


If a sheriff arrest the defendant in a ca. sa., aed thea suffer him 
large, he cannot afterwards retake him; and if he does so, he is liable to 


the defendant in an action for trespass and false imprisonment. . 6 alo, 
if the arrest be made, and escape be suffered, by a deputy, the pri 
sheriff is responsible for the trespass and false imprisonment by reas 

tho cocenl arvest, though the litter Sas many Sey ee 

by colour of the deputy’s office. 


Tus was an action of pesr, upon a bond. givens 
defendant’s testator to the plaintiff, the sheriff of Bi * 
county, to indemnify him against loss eae Mi ny 
misconduct of the testator, upon receiving from the p Pa 
tiff the appointment of deputy sheriff. The c 
the bond provided, among other things; « that: ¢ 
Owens shall perform all and every act or acts: 22 re , 
shall be legally bound to perform, and refrain | ; 
such as shall or may be by law forbidden, during his 
tinuance in said appointment, so that the said E 
Spencer shall not by any act or omission of said Or a 
become liable to be complained of or sued.” ‘The t 0 
assigned was, that one Jasper had recovered a | gn 
against the plaintiff, because Owens, by colour of hi 
had falsely imprisoned him, the said Jasper. The ¢ ot s 
dant pleaded performance ; and on the trial, before N. 

Judge, at Hyde, on the last Circuit, the case was, 

ca. sa. against Jasper came to the hands of © 

the County Court of Washington; that 

arrested by Owens, who voluntarily suffered him toe 

that Owens went to the County Court of Wi 0 
which the ca. sa, was returnable, to make his on it, 
and while in that county, he again seised Jasper, t 
colour of his office, and surrendered him to the Court, by: 
whose order he wascommitted. Jasper brought an action 
of trespass and false imprisonment against the plaintiff 
for this arrest, and recovered damages; and this action 
was. brought against the present defendant to recover 
back those damages. 
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Upon these facts, his Honor instructed the jury to find Jone, 1837, 
for the defendant ;-and a‘verdict being returned accord- “Simca >. 
ingly, the plaintiff appealed. a 
_W..C. Stanly, and Badger, for the plaintiff. 
*. Bryan, for the defendant. 


Dain Judge, having stated the case as above, pro- 
ceeded :—The sheriff, in making an under-sheriff, does 

_ implicitly give him power to execute the ministerial offices 
of the sheriff himself, that may be transferred by law;.as 
lh and executions, making returns, and the 
P Tike. Watson on Sheriffs, 30. If a defendant is arrested 

s ‘on a ca. sa., and then is voluntarily suffered to escape, he 
_ “eannot be arrested again on the same writ; if he is again 

/ “wrrested, he shall have his action of trespass and false 
ol , Watson, 141. Atkinson v. Jameson, 5 T. 

_ But, admitting the law to be so, say the defend- 

nsel, still the sheriff was not liable for the second 

©) arrest; made by the deputy, which arrest was made be- 
: fate limits of his proper county. It is contended, 
that Jasper should have sued the deputy, and not the high 

, for false imprisonment. We think otherwise. The 


~~ sheriff is liable for his own or his officer’s extortions or 
j ee coe eolour of his office. 3 Chitty’s 


inderson v. Baker and Martin, sheriffs of London 
‘Middlesex, 3 Wilson’s Rep. 317, Nanes, Justice, said, “ 
ave for a long time thought that trespass and impri- 
st will lie against the sheriff for trespass and false 
~*Gmprisonment committed by his bailiff in the execution of 
process. I know of three actions of trespass against the 
sheriff in cases of this kind. Taylor v. Johnston, B. R., 
ied at Stafford, in 1764, was imprisonment against the ©“ 
sheriff; the writ and warrant was to take the plaintiff in 
the-county of Worcester, and the officer took him in the 
county of Stafford instead of Worcester; there was a ver- 
dict for the plaintiff, although it was objected, that the 
action did not lie against the sheriff, but only against the 
bailiff. I remember a similar case before C. J. Wimor, 
who was of opinion the action well laid against the sheriff. 
Vou. 1 1. 34 
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Joxe, 1837. T also remember a third action of the same kind ; 8o that in 
Srexcen practice it is clear that imprisonment lies against the she- 
Mooaz, Tiff for the act of his bailiff.” Trespass vi et armis lies 
| against the sheriff for taking the goods of A. instead of the 
goods of B., by his bailiff, upon the sheriff’s warrant apop 
a fiert facias. In the above case, Biacksrone, Justice, » 
said, that he should have thought the sheriff answerable 
in an action of trespass vi et armis for the act of his officer, . 
although he did not recognize that act. The law looking * 
upon the sheriff and his officers as_one person, h 7 y? 
look to his officers, that they do their duty; fortif | it 
transgress, he is answerable to the party injured by : ch 4 
transgression, and his officers are answerable over to him. Ci 
2 Keb. 352, is in point. In the case before us, ae ‘~ 
within the scope of the powers and duties of the de 
to go into the county of Washington to return the wr 
And if the debtor had been regularly arrested, the ef 
might either have confined him in- the jail of 
county, and returned him in the name of the sher 
corpus ; or he might have taken the debtor with hit 
the County Court of Washington, and then and fl 
surrendered him. Rutherford v. Allen, 1 Law 
457. He was acting by colour of his office, 
went into Washington county to return the writ, and 
erroneously believed that he had the power, ohet al 
had happened, to arrest Jasper anywhere, befe 
turn-day of the writ. The surrender of the. 
the return procured to be entered of record by th 
in the name of the high sheriff, could not be diawoed 
the high sheriff. Watson, 32. The authorities are. 
that the plaintiff could not by any means have r 
recovery by Jasper in his action. And as the 
‘ been damnified by the illegal act of his deputy’ 
his official character, it seems to us, that he is entit 
be reimbursed by force of the conditions of the bond. 
on. There must be a new trial. 


Per Curiam. Judgment reversed. 
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THE STATE ». JAMES R. LOVE. 


An indictment for a forcible trespass to chattels, must charge the trespass to 
* have been committed in the presence of the owner, and the taking to have 
a 


Dae defendant was indicted as follows : 
“8 he jurors for the state upon their oath present, that 
_ James R. Love, late'of the county of Buncombe, on, &c., 
} force and arms, in the county aforesaid, one grey 
horse then and there being in the possession of one Abel 
‘Hyatt, then and there, with force and arms, and with a 
r hand, did take out of the possession of him the said 
bel B. Hyatt, and did lead away, against the peace, &c.” 


the trial at Buncombe, on the last Circuit, before 
| Badmson, Judge, the case was, that the prosecutor had 
purchased the horse at an execution sale of the defendant’s 
“property: that he had tied a rope about the horse’s neck, ° 
vai | leading him away, when the defendant, without 
- the pr yr’s knowing it, stepped between him and the 
_ ‘horse, untied the rope, and set the horse at liberty: that 
on the prosecutor’s turning round and discovering what 
a vas e, the defendant, with a drawn knife, and a large 
ae ton € in his hand, ordered him off the premises. 
-. ipl -the instructions of his Honor, the defendant 
was found guilty; but subsequently the judgment was 
‘arrested, because the indictment did not charge the tres- 
have been done in the presence of the prosecutor, 
. taking to have been from his actual possession. 
_ The ease was brought to this Court upon the appeal of 
Mr, Solicitor. Guinn, on behalf of the state. 
\ABhe Attorney-General, for the state. 
Nocounsel appeared for the defendant in this Court. 


Rorrin, Chief Justice.—Although we do not find it 
stated by writers on the criminal law, yet it has been 
decided in this state in Trexler’s Case, 2 Car. Law Repos. oy aaa he 
94, and other cases, that the forcible taking of chattels sists y.: rt 
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June, 1837. from the owner is per se indictable as a trespass, without 
Brats laying an assault or other breach of the peace: ‘The Court 
Love. consequently held, in The State v. Mills, 2 Deva! 
Trezler,2 an actual breach of the peace was not necessary 


+p “4 such a trespass a crime. But we held at the same : 
The that to constitute it a public offence, it must i ; 


4th * 
23S 2 


Sater, involve a breach of the peace, or manifestly and directly’ ia 


_ 420, tend to it: and therefore, that at the least, the ‘ing 
Pon must be in the presence of the owner, to his terror, | oi 
to be in- against his will. The Court is unwilling to extend the = = 
ee principle which has been adopted, and which must as yet, 
. anf , be called new ; or to weaken the limitation upon it whi be og 
the peace, has just been mentioned, and was also acted on in the — © 
case of M‘Dowell and Gray, 1 Hawks, 449. A. 
relaxation would render it difficult to discriminate 
a civil trespass and a criminal one. 
Guided by previous adjudications, we are not, . 
are fore, dissatisfied with the finding ef the j 
his terror, we approve the refusal of the Court to set the 
hie il aside. If the indictment need. not charge a br 
the peace, it may, of course, be maintained by evi 
which does not prove one. In this case, the evidenee me Res 
only established the presence of the prosecutor, but she — 
taking the horse from his corporal custody, and 
the prosecutor from removing the horse, by a 
serious personal injury, and an attempt to commit it, i nie ) a 
The indictment, however, does not allege a si OF 
those facts, nor any other from which either of them 
be inferred. It merely lays the possession of the horse: 
the prosecutor, and charges that the defendant sich Naess 
out of the possession of him the said A. B. H. This might 
be equally true, if the prosecutor were absent, since the 
owner is constructively in possession ; and it was held in 
Mills’s Case, that neither such a possession, nor “ strong 
hand,” import the requisite force ; but that there must be 
other words to show the personal presence of the pos- 
sessor, or in the language used in the case of M‘ Dowell and 
Gray, to show “ a violent taking from the actual possession 
_ Of the persop at the time.” 
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OF NORTH CAROLINA. 
Hence, in = seagiriniongt the Court, the judgment was 
Judgment affirmed. 


CHARLES HAMLIN ». JOSEPH J. ALSTON. 


rene Se rtels dares, both tall Gs 

third person, the possession of the bailee is not such a possession in 

pt claimant as to divest the adversary title, whatever it may be, in the 

other; and the ape who has the best right to the slaves, independent of the 
ession, will prevail in a suit for them. 


; for slaves. Plea, non detinet. 


t ’ —— and upon the Sroka of his daughter 


John B. Mebane, had, with several others, been given 
parol to the said Mebane. All these negroes continued 
from the time of the gift, in the 


"year 1813, anti his death. in 1820. Mebane by his will 


seein children, Martha and Cornelia, then 
nts of tender years, and thereof he appointed the 
ant an executor, and testamentary guardian to his 
During their non-age, the defendant, as their 

hired out the slaves annually. In the year 


, the plaintiff intermarried with Cornelia, and 
defendant then divided the slaves, and the notes he 


held for their hire, between the plaintiff and Martha; 


and in January 1832, delivered to the plaintiff the 


‘share that fell to him. The slaves in dispute being a 


woman and a family of small children, the plaintiff left in 
the custody of his brother, William Hamlin, living near 
the defendant in the county of Chatham, and removed the 
others to his house in Halifax. The wife of the plaintiff 
died in the year 1832, and in January 1833, the defendant 
resumed the actual possession of all the slaves he had de- 


livered the plaintiff, excepting thaee in dispate, which could: 


not be readily removed from the house of William Hamlin. +g 
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Ka ae , 
Jone, 1837. The defendant made an agreement with William Hamlin, 
Fass to keep them for one year for the sum of fifty dollars. 
Ausros. Upon the resumption of the possession of the slaves, and 
the agreement between the defendant and William Hamlin - 
being communicated to the plaintiff, he wrote to the 
defendant a letter dated the 4th of January 1833, mn : 
he submitted his claims to the defendant's sense of j 
and among other things, stated, that if he, the 
did not think that he (the plaintiff), was entitled to i. 
negroes, “ I resign them to you” (the defendant) “asthe 
lawful owner.” About the time of this 
the plaintiff informed his brother that he should claim the : 
negroes in dispute to be in his possession, urider his bai = 
ment to William, until that bailment was destroyed by tal 
the defendant’s resuming the actual possession of them by. 
carrying them to his own house. An agrormnnat ie: all. ¥ 
things similar to that above-mentioned, was t 
the defendant and William Hamlin, for hecping inseaeel 
during the year 1834 and 1835, and the defendant 
removed the negroes to his own house until the latter, 
part of the last mentioned year. If, upon these facts; the *” 
plaintiff had such an adverse possession of the slaves as to, 
complete his title under the act of 1820, (Rev. c. 1e ‘ 
then the verdict was to stand; otherwise to be “a ie 
and a non-suit entered. 29 
His Honor Judge Batzey, set the verdict aside, 
directed a nonsuit to be entered ; and the plaintiff 
ed. 
The case was submitted by Badger for the = 
and 
Devereuz, for the defendant. 


Rurrin, Chief Justice —The superior title of the defen 
dant could be lost only by an actual possession adverse to 
him and continued for three years. We think with the 

‘Budge who tried the cause, that such a possession does not 
appear in this case. Although William Hamlin, as 
between themselves, might not have been allowed to 
withhold the slaves from the plaintiff, from whom he 
derived the possession, yet, for a like reason, he was 
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under an equal to bicranstor them to the defen- Jove 1637 1837. 
dant. As between vi and these parties, he was the Haman? 
bailee of each; and consequently his possession, as such, 4. roy. 
could not be adverse to either. It follows, that the plain- 
- tiff ecould’not, by means of it, gain that which the defendant 
did oot lose by it. 
“But the case does not depend only on the original relation 
of Willian Hamlin to the parties ; it is yet stronger for the 
defendant. He not only claimed the slaves, and took the 
engagement of William to hold for him, but this claim and 
‘ Sy engagement were communicated to the plaintiff, and 
f ie assented to by him. Upon receiving information of those 
y facts, ‘the plaintiff wrote the letter dated 4th January 
In that letter he does not assert a possession in 
+ on the contrary, he disclaims the right, “ resigns 
the slaves to you” (the defendant,) as “the rightful owner ;” 
_ and refers his interest to the liberality of the defendant. | 
This ‘terminated the obligation of William to retain pos- 
 sessidn for the plaintiff; and it was never re-assumed. 
The plaintiff, indeed, afterwards informed his brother that 
y should insist that the negroes were in his possession 
, his bailment, unless the defendant should personally 
ba a en possession from William ; but the latter 
a ‘the notice, and ever after held, by express 
, for the defendant alone. 
@ think it clear, therefore, that there has been no 
m by or for the plaintiff, which, of itself can con- 
‘stitute a title as against this defendant ; and the judgment 


is affirmed. 
e Pex Curiam. Judgment affirmed, 
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The Governor upon the Relation of HENRY REVEL et al. », PATIENCE 
REVEL, Adm’x of SOLOMON REVELet al 


ey “4% 
A legacy given to « wife daring her covertare, bat not pull bs tin Saaiaale ig 
during his lifetime, survives to her; especially where he ha 3 aa 
suit to recover it, and died before final judgment. : ay 


Desr, upon a bond given " he dfendeis comin ees 
for the defendant Patience, well and truly to ada % 
and distribute the assets of her intestate. After oye, th a 
defendants pleaded “ performance.” cas ee 

The accounts of the defendant Patience were, t 
usual order, referred to a commissioner to audi 
reported specially that Benjamin Sherrod, the fathe 
defendant Patience, during her coverture with ber 
husband, the intestate Solomon, died, having mde ing 
and thereby given to her one undivided sixth part of 
residue of his estate: that her husband, the bey 


Solomon, joined her and the other residuary le 
petition, for an account of the estate of the 


jamin Sherrod, and for the payment of their 
portions thereof: that during the pendency of ina 
Solomon Revel, the husband, diéd intestate, and i 
continued by his widow, the defendant Patience, ¥ 
finally obtained a decree for two hundred and twenty-fa 


dollars ninety-one cents ; which was subseq pai ito” : 
her. The commissioner prayed the advice of the C Co arte 
whether this sum survived to the defendant Patience is 
was assets of her deceased husband in her hands. ee & 
His Honor Judge Nasu, at Wayne, on the last range 
upon these facts, directed the commissioner not to charge 
the defendant Patience with this money, which had been 
paid her by the executor of her father, after the death ‘of 
husband; and from this order the relators craved and 
obtained an appeal to this Court. 
* w.c. Stanly, for the relator. 
No counsel appeared for the defendants in this Court. 


Dantex, Judge.—In the case of Carr v. Taylor, 10 



































of kin 16 am- int a to died while she was a feme Bevin 
covert; and the Master of the Rolls observed, that“ what- Reve, we 
ever controversy there might have been upon the hus- = 
batid’s right to sue in his own name for the legal choses in 
_. Gttion of his wife, he could not sue for this fund, without 
' ~ joining her ; and if he hadobtained a decree for it in her right, 
_. and died before he had réduced it in possession, it would 
an survived.” - In Garforth v. Bradley, 2 Ves. 675, it 
& legacy left the wife during the coverture; the bhus- 
band died before it was reduced into possession ; Lord 
ie uf ain said, it survived. He observed that, when- 
ew ram in action came to the wife, whether vesting 
pate marriage, it would survive to the wife. In 
of Schuyler v. Hoyle, 5 John. Ch. Rep. 196, all 
2s on this subject were reviewed by Chancel- 
after an elaborate and able argument by counsel 
h sides ; ; he came to the same conclusion, that the 
ative share survived to the wife. The plaintiffs’ F 
7 Bags and say, that the reason why the husband ae 
d not ‘in England reach his wife’s legacy or other , 

wh ested in trustees, was, that he had no legal = ey" 


E: nt sete ce tenae to make application to chancery ; e. 
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Court was, that he could not sue without 
ér with him ; ; and then the Court would make him 
vide for her, unless she consented to waive any provi- 
| wach that the policy of compelling the husband 
ak ion for the wife before he shall be permitted 
Wer her legacy or distributive share, has been repu- 
> diated in our Court of Chancery. And he contends, that ae 8 
| as the reason for the rule having here ceased, the rule c 
- itself ought to cease, and that the husband should be per- 
| to sue and recover in his own name ; and if he died, 
and administrators should have the legacy, . 
and that it should not survive to the wife: that all the 
ny cite nepetcooe cr ac aes cage ae 
comes within the jurisdiction of the chancery, ought to - 
belong t0 the husband; to counterbalance the privileges = .. ~* 
given her over his estate by the legislature. In answer ¢ 
to this reasoning, we have ‘only to say, that it has never.” 
Vou. 1 35 ‘de 


” 
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June, 1837. been considered as in ouithers “ahh _poliey, that the 


Reve choses in action which belong to the wike, W Lor 
Reve equitable, should survive to the wife if they” were not 


reduced into possession by the husband during his life. = 
The position that this legacy ought to vest in the husband, 
in analogy to the rule of law, which vests in hima legal =~ 
chose in action, accruing to the wife during the coverture, 
is not accurate. For even at law if a husband does not 


elect to make a note his own by suing for it in his name, 


and alleging it to be given to him in the name of his \ 

but sue for it in their joint names, it is taken to | 

debt, and survives to her. Such is the state of t 

The decisions of the courts are, that they do 

The judgment of the judge, was, in our opinion, corre 
This opinion will be certified to the Superior © 

Wayne, and the cause will there proceed. : 
Per Curiam. Judgment af 


JOHN HAMILTON ». SAMUEL SMITH. 


4 j 3 hes 

In slander, the words are to be taken as having been used in their 
acceptation among those in whose*presence they were uttered. 5 -™ 
In an action of slander, transactions between the defendant and others, 60 i 
which the plaintiff was in no way privy, are not admissible nap es 
against the plaintiff. ’ . 
1 ng Bee 
Tus was an action on the cass, for pS “a 
in which, on the trial before Pearson, Judge, at “ 


on the last Circuit, it was proved, that during an alterca- Be. ' 


tion between the plaintiff and the defendant, in the streets 
of Asheville, the former called the latter a mean man; to 
which the defendant replied, “ If I had cooped as many hogs 
as you have been guilty of, I would not say ‘ mean," to any 
man.” Upon the plaintiff’s asking what was meant by 
that observation, the defendant replied, “ I mean that you 
cooped four of my hogs ; and there is a man,” (pointing to 
one Murray, a bystander,) “ I can establish it by.” . Mur- 
ray observed, “Smith, you are mistaken, it was Jones ; 





dant replied, “ «Damn bie, I beliste he had.” It wasin Hon 
; that several years before, the defendant drove hogs Platt, 
‘the ‘south, and in so doing passed by the plaintiff’s 
house: that in a few days he returned and told Murray |. 
‘that he had lost four hogs, and asked him to aid in looking » 
for them: that after much investigation, it was discovered — 
that Jones had taken the hogs, and killed and cured them. 
No connection in this transaction was proved between the 
Plaintiff and Jones. The defendant took the note of the 
atter with surety, for the value of the hogs. The defen- 
to prove that. Jones had paid off this note in 
sit bills; and that he, the defendant, was much 
at this additional instance of dishonesty ;. but the 
was rejected by the Court. 
% Hone charged the jury, that if they believed that 
} defendant, in the altercation in Asheville, meant to 
| charge the plaintiff with stealing his hogs; and that the 
used on that occasion, would, in their ordinary 
 acceptation, convey that idea to those in whose presence 
+ ihey were spoken, the plaintiff was entitled to a verdict. 
jury returned a verdict accordingly ; and the defen- 


oy inet 


“No counsel appeared a either party in this Court. 


lek Tedgs~-Aa exception has been taken to the 
prance of the judge, because he instructed the jury, that 
* _ if-from the evidence, they were satisfied that the defendant 
bi ”Smeant to impate to the plaintiff the crime of having stolen 
a a his hogs, and that the words used by him did, acccording 
_@ _. to their ordinary acceptation, convey that imputation to 
those in whose presence they were spoken, the plaintiff 
‘had made ont his case, and was entitled toa verdict. We 
hold that this instraction was correct. Whatever may 
have been the rule which prevailed i in ‘ancient times, it has 

long since been settled, that in actions for defamati 

words are to be construed by the Courts in the plain ~ 

and popular sense in which the rest of the world 
naturally understand them, if the jury be satisfied that the 
defendant used them in the defamatory sense imputed. 


a 


ee 





Hamitron "defendant and sida by the Court, with fespect 
Sure, transactions between the defendant ie a 


* 


which transactions the plaintiff was antibod ib have 
connection, was altogether irrelevant to the matter | 


issue between the plaintiff and the defendant, had no __ _ 


tendency to explain the sense in which the defendant used 

the defamatory language spoken of the plaintiff, oe 

therefore properly rejected. wes Soe 
Per Curiam. _ Judgment affirmed whl 


JESSE CARTER v. GEORGE L. WILSON. ~~ 


An entry in a cause pending in Virginia, whereby, ty to ene ee a 
the suit is dismissed, and the defendant adjudged to pay the. fb . 
cat et tli tet sine one 5 
of action, is not so here : neither is the entry of the payment of the 
the abeence of oll other proof, evidence: to stgguit: ib sei Te - 
satisfaction. 


iy Ba 


oo. 2 
Arrer the new trial awarded in this cause, a] Decemb 
Term, 1835, (ante, vol, 1, page 362,) it was tried. mT 3 
Caswell, on the last Circuit, before his Honor Sap. 
Dicx. 2 whee x a 

The plaintiff declared for a breach of a covenant. back 
ranting a slave to be sound. The pleas were, Ist, nom 
factum. 2nd, Arbitrament and award. 3d, An accord. 
and satisfaction, averring an agreement by the plaintiff to 
accept seven dollars and seventy-six cents from the defen- 
dant, for the damages incurred by the breach assigned; 
and a payment thereof by the defendant; and an accept- 
ance by the plaintiff as a full satisfaction. 4th, A former 
judgment for the same cause of action in favour of the 
plaintiff. 5th. A similar judgment in favour of the defen- 
dant.. The plaintiff replied nal tiel record to the fourth 
and fifth pleas, and took issue upon the others. 

On the trial, the defendant, upon his pleas to the Court, 
offered a copy of the record of a suit for a breach of the 





27 
éd on in this action, in the Court Of Joun, 168%. 
nia County, Virginia, in which, after the declara- Canres 
tion, plea, ¢., there was the following entry; “ by con- was 
_ | sent. of parties, it is ordered by the Court, that this 
cause be dismissed; and that the defendant pay to the a 
plaintiff his costs by him in this behalf expended.” From 
the copy it also appeared that the costs had been taxed to 
seven dollars and seventy-six cents, and had been paid by 
the defendant. It was insisted, for the defendant, that 
this entry satisfied either one or the other of the 4th and 
Sth pleas. To repel this inference, the plaintiff produced 
the depositions of two gentlemen of the legal pro- 
‘in Virginia, who stated, “that by the laws of 
ae Trew the entry of dismission aforesaid, does not 
a to a retraxil; nor is it a judgment in favour of 
‘party, soas to bar a subsequent suit for the same 
cause of action ;” and for this opinion they referred to the 
i ao Onften end Richardson v. Russell, 4 Munf. Rep. 


x | Hlis Honor adjudged, that there was no such record as 


Ose stated by the defendant in his fourth and fifth pleas. 
counsel for the defendant then requested the judge to 
_ Gstract the jury, that the entry, and the taxation and 
_ payment of the plaintiff’s costs, supported the plea of an 
~ accord and satisfaction; bat his Honor declined giving 
| this instraction. It was then insisted, that it was prima 
. facie evidence in support of that plea, and unless it was 
|. wepelied, that the jury ought to find for the defendant 
*___ .tépon the issue joined on it ; but his Honor ruled differently ; 
and’ a verdict upon all the issues submitted to the jury, 
having been found for the plaintiff, the defendant ap- 
pealed. 

J. T. Morehead and J. W. Norwood, for the defendant. 

_W. A. Graham, for the plaintiff. 


Gastron, Judge.—This cause was formerly before us on_ 
the appeal of the plaintiff, (see ante, vol. 1, 362,) when 
the judgment rendered in the Superior Court was reversed, 
and the cause remitted to that Court for a second trial. 
Upon that trial, the issues were found for the plaintiff, 





278 


Jone, 1837. 1837. and judgment rendered in his favour; am 
“Cantea defendant appealed to this Court. ~~ "se 
Wansom, One of those issues arose on the plea of the @efend: 

a former judgment rendered in the Superior Cox 

*  sylvania, in the state of Virginia, in an action between the te 
same parties, for the same breach of covenant now com- 
plained of by the plaintiff. To this plea the plaintiff had 
replied nul tiel record. On the tria defendant intro- 
duced the transcript of a record frém the Court of Pitt- 
sylvania, whereby it appeared, that the plaintiff therdin 
declared against the defendant for the same breach c 
covenant ; that the defendant by his plea denied the br ach, 
and issue being joined “ by consent of the os, itis 
ordered by the Court that this cause be dismissed, ad. > 
the defendant do pay to the plaintiff his costs by himin 
this behalf expended.” The Court being of opinion that 
the entry or order aforesaid was not a judgment rendered 
for either party upon the matters then in suit be _ 
them, adjudged that there was no such record as t hat 
alleged in the defendant’s plea. The correctness of eS 
judgment depends entirely upon the effect which, t by the 
laws of Virginia, is given to such an order of ¢ os 
It appears from the testimony of two attorneys and coun- 
sellors of law in that state, which is made a part of this > 
case, that it is not there regarded as a meee 
that it is understood to have been decided not to have the — 
effect of a judgment, by the Supreme Court of Met 
in the case of Coffman and Richardson v. Russell, ree 
ported in 4th Munford, 207. We have examined the case 
referred fo. It is not precisely in point, but authorizes, 
we think, the opinion expressed by these gentlemen, that 
the order or entry now under consideration, by the laws 
of Virginia does not amount to a refraxit; nor is it a 
judgment in favour of either party, so as to bar a subse- 
quent suit for the same cause of action. 

The defendant in this case had further pleaded, that | 
before the institution of this action, the defendant had 
paid to the plaintiff, the sum of seven dollars, seventy-six 
cents: and the plaintiff had received the same in satisfac- 
tion and discharge of the damages sustained by the plaintiff 





by re reason of the ERB Aa8: pie of. Tasue’ Jom 187 
oi ine this plea, the defendant exhibited to the “Canrea 
inscript of the record from Virginia, by which y% 
appeared, that after the order of dismission, the 
-» costs of suit had been taxed to the sum of seven dollars 
~ seventy-six cents; and the same were accordingly paid by 


the defendant. It was thereupon prayed by the defen- 


- dant, that the jury should be instructed, that the matters 
80 appearing on aforesaid did show an accord 
and satisfaction which barred this action. The. instruc- 


4 ' tion being refused, the defendant then prayed of the Court 
|. toliastruct the jury, that the same were prima facie evi- 
mee of an accord and satisfaction, and entitled the 
ndant to a verdict on the issue, unless such prima facie 
dence was rebutted by proof. The Court refused also 
—. this instruction. We are of opinion, that, there 
- was.no error in refusing these instructions. There cer- 
pear appears on the Virginia record an agreement be- 
ae n the parties, that the defendant should pay the costs 
“of the suit so dismissed ; but we cannot see on it an agree- 
~ + ment that the same should be paid in satisfaction of the 
_ damages incurred by the defendant’s breach of his cove- 
; "pant. Costs area part of damages, when the term dama- 
is used i in its more general sense, and are distinet from 
"damages when the word is used in its restricted or relative 
"meaning. In judicial entries, “costs” imply the mere 
e of the action, and not the damages eomplained 
of in the plaintiff’s writ and declaration, but when 
awarded to the plaintiff by the Court, are in addition to 
. these damages. It may have been, that the parties agreed 

to compromise the plaintiff’s claim, upon the defendant’s _ 
_paying the costs of the action; and thus constituted the 
amount of these costs the measure of the damages he was 
to receive for the alleged breach of covenant. » There is 
nothing on the record inconsistent with such an agree- 
ment, and either party was at liberty by extrinsic proof to 
show the full agreement between them. But no extrinsic 
evidence being offered on either side, the Court must pre- 
sume that the parties knew that the order made at their 
request, amounted to no more than a discontinuance of 





IN N TRE ee ae 
Jome, 1837, the action, which Jeft"Ghimpaired the ’s right to 
Canrex damages, to be asserted, if he though in another 
Witson. action,—must intend them to have agreed for such a diag 
continuance, and could not infer, or instruct the jury to 
infer therefrom a further agreement, giving to the trans, _ 
action an effect different from that which the law assigned _ 
to it. , ag 
Per Curiam. , Judgment affirmed, _ pare, 


* 


MERRIT DILLIARD v. THOMAS CARBERRY. 


When the Postmaster-General vacates a contract for carrying the il, 2 
transfers the route to another person upon condition of his paying the fin 
contractor a stipulated sum, the first contractor acquires a vested 


such sum ; and the Pestnecter Gemeente 
second from its payment. . 


' Assumpsrr, in which the plaintiff declared 
defendant for the sum of four hundred dollars, being the 


price which he alleged that the defendant had agr 
pay him, for an assignment of the mail contract f 
Raleigh to Greensborough. Plea, non assumpsit. 
case was submitted to Serrie, Judge, at Wake, on. 
Spring Circuit of 1836, upon a case agreed, stating th 
following facts. 
The plaintiff was the contractor for carrying the mail _ 
from Raleigh to Greensborough, and the Postmaster- - 
General being dissatisfied with his performance, had deter- == 
mined to remove him; and the defendant sought tohave i 
the contract given to him; but the Postmaster-General 
learning that the plaintiff had been offered four hundred 
dollars for an assignment of it, refused to give it to the 
defendant, unless he would pay the plaintiff that sum, and 
also take at a valuation, his horses, stages, dve.; and this 
the defendant agreed todo. This arrangement was made 
betweeh the defendant and the Postmaster-General per- 
sonally, the plaintiff not being present. On the defendant’s — 
return from Washington City, he notified the plaintiff of 





























the route, and submit his property on it, to valuation. 
In his reply, dated March 12th 1832, the plaintiff refused 
to do this then, but stated that he should go to Washing- 
ton, and if he could not get himself reinstated in the 
contract, he would be ready to make the surrender about 
|. the first of the ensuing month. A very angry correspon- 
EAs p passed between the parties, the defendant refusing, 

is n of his previous tender, and the refusal of 
> th ntiff, to pay the four hundred dollars stipulated for 
a yt Postmaster-General In consequeuce of an appeal 
nat officer to enforce the payment of this sum, he called 
nce between the plaintiff and defen- 
| nt ts. and-by a letter dated July 20th 1832, he directed 
4 latter to continue to carry the. mail according to his 
tract, expressing his determination “to decline any 
) w interference in the case.” 
in these facts, it was insisted for the plaintiff, that 
a right to claim the four hundred dollars, by virtue 
nt made for bis benefit between the defend- 
As . r-General. 

the defendant, i it was contended, that as the Post- 

r-General had a right at his pleasure to terminate 
‘the plaintiff's contract, the agreement contended for, was 
not a contract. with the plaintiff, but was only a matter of 
Paice adopted by the Pustmaster-General for the regula- 
PS tion of his department ; and that he had an equal power to 
‘discharge ‘the defendant from all obligation to obey the 
© order. But his Honor being of opinion for the plaintiff, 
4 judgment was entered accordingly; and the defendant 
¥ Devereur, for the defendant. | 
’ | E,W. Haywood, for the plaintiff. 


Gaston, Judge.—We are of opinion that there as no 
error ‘in the judgment rendered below. There was an 


plaintiff four hundred dollars as a Exeurcimmer ete 
Von. m. 36 


ingness and readiness to Shad with Dacian 
it; and called upon the plaintiff to surrender Cintibalde, 


Paw | 


express promise on the part of the defendant to pay to the... 








































eb e 


Jom, 1897. the transfer tothe defendant of the plai a 
“Dusan carrying the mail. The promise was in law made tothe 


pe. a 


_ plaintiff, though required by the Post-office department as . 
"a condition precedent to the transfer of the plaintiff’s con- m: 
tract. The letter of the plaintiff of the 12th of March ; 
contains no waiver of the plaintiff’s right to this money. 4 
He was not personally present when the decision of the »~ 
department was made, and when first apprized of it, insists es 
on having a little time to go on to Wushingens oe ¥ 
whether he can be permitted te retain the cont: ber 
most distinctly states, that if the decision of the de 
ment is final, he will be ready to execute om ews. 
whatever arrangements may be necessary inc 
to it. His letter of the 3rd of April, announces bit tut 
from Washington, and calls upon the defendant to e 
the decision of the department. The subsequent 
between the parties plainly refer to the of the 
horses, stages, &c., which the plaintiff had a right to: 
should be taken by the defendant, and cannot be fi orce 
into a rejection or waiver of the claim to this s 
inoney. etl e 
The plaintiff acquired a vested right to this by 
virtue of this promise; and the department could m 
release the defendant from the obligation eel 


ie 


‘ft. But we hold it clear that the department did not ~ 


tend to release the defendant. The letterof the 20th. uly 

declares the determination of the department not t 

exercise its powers over the subject-matter in ec 

—not to interfere with ‘the controversy, either es 

the plaintiff or of thé.deféndant. The parties were left * 

the department to the exedcise of their respective rights. $ aes 
Per el wie Judgment affirmed. me . 
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wes Ris. #4 
% RUFUS HAYWOOD, Adu’ of JOHN G."BLOUNT ». EDMUND D. 
é 7% MNAIR. _ M Nam. 


"Ap assignee of 2 promissory note or ofa single bond, who takes it after it is 
due, is bound by any defence which existed against it and would he avail- 
‘able if the action were brought in the name of the assignor ; and this rule 

is not confined to defences affecting the note or bond transaction itself, but 


i). extends to a distinct and independent set-off. 
4 The case of Heywood v. MPNeir, 3 Dev. 231, considered upon «second tril, 


et, 
Arrer the new trial granted in a case for the same 
a iativeen the same parties, at December term 1831, 
4 ps Prn. Rep. 231), the plaintiff submitted to a non- | 
Bs i Eseepaventy brought this action. The defend- 
an Fae specially a set-off of a debt due by David 
Barnes to him; and the only question was whether the 
~ plea was available against the plaintiff, he being the assig- 
} of a.bond made by the defendant to Barnes, which’ 
> his, the plaintiff’ s, hands after it was due, and 
afer the set-off to which, as against Barnes, it was 
d the defendant was entitled, became due. The 
submitted, upon a case agreed stating the facts — 
of t ner case, to Norwoop, Judge, at Edgecombe on 
the Spring Circuit of 1835, who gave judgment for the 
4 - defendant ; and the plaintiff appealed. 
ong - Badger, for the plaintiff. 
_W. HL. Haywood, contra. 


a en , aren, Chief Justice.—Perhaps it is not entirely con- 
‘. ‘sistent with principle that this defence should be sustained 
in a Court of law; and it certainly does not fall within 
“the statute of set-off, strictly speaking. But it has been 
generally understood by the whole professiof of the bar 
and of the bench, in this state, for a period as far back as 
our memories reach, that the assignee of a note over due 
took it upon the credit of his endorser and subject to all 
the equities of the maker against payment. It seems to 
have been decided in England, about the time the case 
between these parties was before the Court on a former 
occasion, that the endorsee is liable only to such equities 
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- as arise out. 


off in a debt due from the endorsc mi 

arising out of a collateral matter, Burtough v. Moss, 

B. & C. 558, (21 Eng. C. L. Rep. 128.) But so strot 

was the impression here, that the rule embraced all equim” 
ties between the parties, or, to use the language of Chief 
Justice Henverson, all exceptions to payment, that on the 
former argument, the contrary was not contended; t 
the effort was to make out a paramount equity on thes 
of the plaintiff, upon the ground that the delivery to 
agent was equivalent to an assignment under thee 
stances. It is remarkable too, that in the casein the © 
of the King’s Bench, all the judges were at first ¢ 

and two of them expressed themselves in favour oft io 
ing a discount of the endorser’s own note to the me ke 1G 
This shows that the same. notion prevailed there that di 
here, though finally they agreed in restricting the r 

the terms mentioned. But it may be asked, howe 

against the note, unless they amount to payment, c 

noticed at law, more than equities between the { 


} 3 


The one seems to be as much against. principle a 
other. Equities against the note can only 1 
things as would amounuo a defence at law for'thes 


if sued on the note by thé payee and endorser. They ca 

not include such defences as would be merely a gr Z 
relief in a Court of Equity between those parties: Wi ae 
suppose that an agreement that a particular sum 

demand of the defendant should be applied to the note is > 

an equity alluded to. It seems quite reasonable that the 
assignee should be bound by such an agreement. But 
upon what principle can it be done; and under peas 
plea? The principle must be that the defence might have a 
been made if the suit had been instituted by the endorsers. ~ 

or in his name; and that he ought not to have itinhis =~ 
power to deprive the defendant of it by assigning the note. 
Within that principle falls every demand of the maker® § — 
against the endorser, which, at. the time of the endorse-*: 
thent, was available as a defence at law. As for the | 
plea, it is enough to say, that if the facts constitute a bar,» 
they may be brought forward in several appropriate ways: 





‘, 
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bere the action. If that be psit or debt up- Jowé, 1837. 
note, non assumpsit or nil debet cover the Fajywooo 
FF use it cannot be implied that the defendant pro- tenia 
ee. faised to pay the assignee more than he ought justly to 
~~ pay to his assignor. If the action be debt on a bond 
{which is the case here,) non est factum will not admit the 
“ Propagate and therefore it must be pleaded specially as is 
here. It is admitted, that under the statute strictly, 
} plea of set-off admits the debt to the plaintiff on the 
record, and offers to set off against it a mutual demand ‘of 
>» thedefendant against him. But that will not prevent a 
a ple of set-off which admits the debt to the assignor, and 
insists on a right to a deduction or set-off against it at the 
6f the assignment, which he offers now to set off, pro- 
| “vided thove facts amount to a defence in law. The ques- 
__ tion depends upon the rights of the parties, and not on the 
: ‘of pleading. The latter is indeed evidence of the 
Pas tothe right. In the cases of bills and notes the 
in has always been determined on the general issue ; 
dv nthe law"made bonds negutiable and gave the 
wee an action of debt, in which the general issue is 
= i to the execution and validity of the deed, the 
which in the other actions ayailed upon the general 
, must in this be sufficient i special plea. Upon 
lie justice of allowing the defence there cannot be much 
—— of opinion. When a debt falls due, the debtor 
aaah to provide for the payment in money or counter 
- demands. It is a presumption that he will do so; and 
 that’he has done so; and after it is due, that he has paid 
jt; or is not bound to pay it. The dishonour of the note 
puts every one on his guard; and he who takes it in that 
state, without communication with the maker, takes it at 
his own risk; and ought to stand in the shoes of the former. 
holder. Here, however, the endorsee received express 
notice from the defendant that he had an equity against - 
the note, and wished to save himself from loss on his sure- 
tiship for Barnes by applying the money he might pay as 
surety, in discharge of this note; and afier M‘Nair had ° 
paid the debt as surety for Barnes to this same individual, 
he took an assignment of the instrument now in suit. 


ts 73. 


a 





‘ ‘Sh expreniy state theft 
‘Harwooo plain that Barnes was insolvent, and could not secure the 
M'Naw. Plaintiff, nor indemnify the defendant, but to the extent of 
this bond; and each party was trying to save that 
A Court of equity would, therefore, undoubtedly relievethe = 
defendant ; and it is not seen why, if a Court of law can do 
so in any case, it should not be done in this, since it isonly |_| 
giving the same defence against the note ia the plaintiff’ Be! 
hands, that was valid and legal against it at the mo 3a 
of its leaving Barnes’s hands. An assignee of r 
paper before it is due, holds it above all Wiese 
it be void by statute or unless he have express t 
is but reasonable that an assignee of over-due ‘paper sl 
hold it as his assignor did; because the state ‘of the f 
is notice that there is a defence, unless the maker hold ot 
the contrary. Upon such considerations probably, 
judges inclined in Burrough v. Moss to sustain the defe 
and they ultimately gave but one reason for not ¢ 
which is, “ that the cases had not yet gone thas gh.” 
Now, on that we have to say, that thefe have been many 
cases which have gone to the full extent with us on the 
circuits ; and also a solemn decision of this € yeen 
these very parties; and, therefore, we ot 
new precedent, nor introducing a new prin 3 
tainly not an unjust one. If there be an error at a vit 
in allowing paper to be negotiable at law after it has beer 
dishonoured, which is too firmly established to be a 
but it cannot be wrong to protect the maker se: e 
fraud of the holder, in assigning a noté:when the latter. 
owes the former an equal or perhaps a larger amount, then — ce 
due. The endorsee, although not designing to participatory 
in the fraud, has no body to blame but himself, if the — 
maker insists upon his defence; for the pape eee 
itself, and he purchased with his eyes open. 
The result of our opinion is, that judgment was properly 
given upon the case agreed for the rn 
be affirmed. 


Per Contam. Judgment affirmed, = 





DEN ex dem. DANIEL MATTHEWS et Usorv. JOHN SMITH et al Marrarws 


Where a mother and her illigitimate children resided upon different parts of 


the same tract of land, the latter, under a parul agreement for a convey- 
ance from their mother, subject to a life estate in her, their respective pos- 
sessions are consistent with her title; and however long continued no 
* presumption of a deed arises from them. 

re oe daccctcace to wpe! ts pam 
* ~~. arising from long continued possession, although such disability may have 

: a "arisen since the commencement of the possession. 
m: ats was an action of gsecrmenr,*tried before his 
¥ ithe Judge Pearson, at Rutherford, on the last Circuit. 
lessors of the plaintiff deduced title in the feme 
Flamer, as one of the heirs at law of Catharine Bailey, 
Eos purchased the land about the year 1800, and 
Ebookee it until she died intestate, in the year 1811, 
x three legitimate and several illegitimate children. 
8 "the legitimate children the feme lessor was one, and 
ay Jessor had intermarried with her some time 

re the death of her mother. 

ndants set up title under a purchase made 
from Augusta Bailey, an illegitimate son of 
e Bailey, of a part.of the land in dispute. For 
it was proved, that the land, when pur- 
Ee shoe by Catharine Bailey, was.in woods, and that she 
e acted verbally to convey to Augusta, and Martin 
* Bailey, another illegitimate son, in consideration of improv- 
_ ing the land, erecting buildings thereon, and supporting 
> her during her life ; all which they had done: and further, 
» _ . that they had settled and lived upon parts of the land. It 
‘was also proved that Catharine Bailey, while on her death- 
bed, expressed a wish that a small part of the land should 
be set apart for a helpless daughter. The defendants thep 
proved that, soon after the death of Catharine Bailey, her 
children, including the lessors of the plaintiff, met on the 
land, and divided it between Augusta and Martin Bailey, 
twenty-five acres which they allotted to the helpless 
rhter; and that the lessor, Daniel Matthews was the 
most.active in making the division. Augusta Bailey con- 
tinued to occupy the part assigned to him, till he sold to 
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scstunistiliouape’s 


Jone, 1837. the defendants, when thoy Sock ibaa aaah 
Mavruzws until the commencement of this suit; and that from the 
Sure, year 1800, the lessors of the plaintiff lived in the immedi 


ate neighbourhood of the premises. 2 Bx: 
For the defendants, it was contended, that fron the 
length of time and the other facts proved, the jury might — a 
presume a deed from Catharine Bailey, to her sons ~ 
Augusta and Martin; and that as the presumption in — a 
favour of the deed had commenced during her life, pgs 
not impeded by the coverture of the feme lessor. It was 
also insisted forthe defendants, that as the lessor, be 
Matthews, was present at the division of the land betwe 
Augusta and Martin Bailey, and took an active part im 
making it, that the lessors were estopped from setti 
title during his life. f 
His Honor charged the jury, that when @ man” 
possession of land for many years, claiming and asin, 
as his own, a jury might, in the absence of other proo 
repel it, presume a deed; but that in the present ef 
during the life of Catharine Bailey who lived on the la 
neither the length of time, nor the possession of a 
was sufficient to justify the presumption of a deed. © 
the feme lessor being, at the death of her mother, 1 
coverture, and continuing so till the commencement @ 
action, was a circumstance to rebut the fp 
which might otherwise have arisen, because the ¢ 
put it out of her power to sue, unless she could get th 
assent of her husband. That the position which abe 
relied on, to wit, that a presumption which had com 
menced running, continued to do so, notwithstanding a : 
subsequent disability, could not be supported. Thatsuch — 
was the rule adopted as the statyte of limitations, but it 
did not apply to the doctrine of presumptions. Bee 
Honor also ruled, that the fact of Daniel Matthews hav- - 
ing assisted in the division of the land was no estoppel to 
bar a suit in his lifetime. The jury returned a verdict ~ ea, 
for the lessors of the plaintiffs; and the defendants appeal- — 
ed. rhe ye 
D. F. Caldwell, for the defendant. te a 


No counsel appeared for the plaintiff. 





OF NORTH CAROLINA: 


*” (Gaston, Judge.—We do not peréeiver that any error Jone, 1837 
lias béen shown in the charge of the judge to warrant &@ Marmews 
reversal of the judgment rendered for the plaintiff in the Pail 

’ Superior Coart. 

The entire tract of land, of which that in controversy 
is a part, is admitted to have been the property of Catharine 
Bailey, to whom Frances Matthews, the feme lessor is an 
heir at law. There is no circumstance during the life of 
_ “Catharine Bailey, raising, or tending to raise, the pre- 
sumption of a conveyance to her illegitimate sons, under 
one of whom, the defendants set up title. It is true, that 
_ awhile she lived, these sons were settled on the tract, and 
sthade improvements thereon, but their mother, who held 
~ “the Tegal title, resided thereon also. There is not only no 
évidence that their possession was adverse to her, but the 
OS cae: hnmian by the defendants shows that such pos- 
"session was consistent with, and in subordination to her 
‘fitle. At the time of her purchase of the tract, she had 
ee. | , if they would improve the land, and support her 
Ey during the residue of her life, to give the land to them. No 
“time was named for the execution of this promise; and 

Ne bly, she had the whole of her life to perform 
ieee? “An occupation by the mother and the sons, taken 
vafier this purchase and promise, and continued during 

| ‘ier life, mast be regarded as one, in assertion of their 
” ““respettive rights; that is to say, by her as the owner of 
the land; and by them, under the assurance that they 

‘would become its owners. The declaration on her death- 
bed of a wish that a small part of the land should be set 
apart for a helpless daughter, is not easily to, be reconciled 
‘with the supposition that she had actually conveyed the 
whole of it away. 

‘Soon afier the death of Catharine Bailey, the possession 
of these sons became adverse to the title of her heirs at 
law. The heirs met on the premises, and after alloting 
twenty-five acres to the helpless daughter, divided the 
residuc of the tract between the illegitimate sons. But 
at the time of this division, the feme lessor was under 
coverture, and has since so continued, up to the institution 
of this suit. If, therefore, ~ presumption arising from 

Vou. nu. 





Jom, 1897, adverse possession lie serenade is be fo ae 
Marrucws counsel for the defendant insists it should be, in precise 


ate. 


analogy to the provisions of the act of limitations, the 
presumption cannot be raised, because Mrs. Matthews * 
was under disability during the entire period of such 
adverse possession. But we do not adopt this position in _ 
extenso, or without qualification. Presumptions of the kind. 
now under consideration, are indeed, principally, but not. 
altogether artificial presumptions, drawn by the law itself, — 
in advancement of certain principles of public policy and 
convenience, but they are also in part natural presumptions — 
of mere fact. As legal presumptions, they are the meansor — 
instruments by which Courts are enabled to extend the — 
requirements of statutes or positive rules of law, to apace 
falling within a like mischief, but not within their express — 
operation; and thus considered, their extension is very _ 
properly governed by the analogies of such expr 33) 
requirements. But as presumptions of fact, they mus 
necessarily be open to the influence of all collateral ¢ 
cumstances, tending to confirm or repel the fact sought 4 
be inferred. Thus it is clear, that a forbearance. t 
require payment of the principal or interest of a bond fe 


twenty years after it becomes due, raises a presumption — age 


~ 


that it has been paid; but this presumption may be ais 
by a forbearance for less than twenty years, ined — 
with other circumstances, rendering the inference of pay: . 
ment probable ; and the presumption raised by a forbear- 
ance for twenty years may be repelled by evidence that: 
the debtor, had not the means or the opportunity of pay- : 
ing. Fladonyv. Winter, 19 Ves. Jun. 196. 

The objection of estoppel has not been pressed here, 
and for obvious reasons cannot be sustained. The judg- 
ment is affirmed with costs. , 


Per Curiam. Judgment affirmed. ~ 





“CAROLINA.. 


DEN ex dem. CHARLES DUNCAN et Ux, v. JOHN HILL® 


The provisions of the act of 1777 (Rev. c. 115, s. 14,) requiring process to be 
returnable to the term next ensuing its teste, does not apply to commissions 
* to take depositions which may be made returnable to any subsequent 


Commissions to take testimony are issued at the instance, and for the benefit, 

of one of the parties, and he will usually make them returnable at the 
earliest day consistent with convenience. But if through laches of froma 
wish to delay the trial, he should not do so, the non-execution of the 
_ (commission will be adjudged an insufficiont reason for asking a continu- 


© Byecrmenr, tried on the last Circuit at Buncombe, 
© late Paaxson, Judge 

Ba "The lessors of the plaintiff having made out a title in 
o> the feme lessor, the defendant produced a bond from her, 
a A hooky in the year 1795, before her marriage, with a condi- 
| “tion to make him a title before the year 1799. He then 
oved that he went into possession of the premises in 
ite in the year 1803, and continued that possession 

* | the commencement of this action, in the year 1834. 
"To repel the presumption which the defendant sought 
rom these facts, the lessors of the plaintiff offered 
Gn evidence, the deposition of one Sarah Williams, in which 
.. “it was proved, that the bond was made while the feme was 
" “under age: that she was married before she arrived at 


> “fall-age, and had immediately thereafter removed to the 


* ‘western country, where she had since resided; and that 
‘her coverture continued up to the time of taking the depo- 
sition. This deposition was objected to by the defendant, 
because it was not made returnable to the next term 
succeeding its date, but to the term next but one there- 
after, leaving an intermediate term during which it was 
out, and unexecuted. This objection was overruled by 
the Court, and the deposition read to the jury. 

His Honor instructed the jury, that although a deed 
‘might, in some cases, be presumed from long possession, 
this presumption might be repelled by evidence of infancy, 
coverture, non-residence, or the like; and that if they 
‘believed the facts deposed to by the witness sworn under 
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292 i IN THE SUPREME COURT: 


Jovr, 1887. the commission, they were not ‘at li y to presume that 

Duscan a deed had been executed to the ee 
.. the Gondition of the bond to him. 

A verdict was returned for the lessors of the plant and 


the defendant appealed. 


No counsel appeared for the lessors of the lint inshia 
Court. 


A. M. Burton, for the defendant. 


Gaston, Judge.—Upon the trial the defendant objected 
to the reception in evidence of the depésition of Sarah 
Williams, because the commission was not returnableto — 
the term immediately succeeding that at which it bore 
teste, but to the next term thereafter. The Court is of 
opinion that this objection was properly overruled. ‘The 
provisions in our act of 1777, ch. 115, sec. 14, do notar 
to commissions. ‘These are not embraced within the: 

“ process,” and were not intended or referred ‘to int 
section. In its most general acceptation, process ¢ 
hends all the proceedings between the parties to t me 


after the original, and before judgment, but usual = 
imports those writs which issue to bring persons befo 

the Court, or to do executions When used in 4 
latter sense, it is divided into original, mesne, and 

The provisions in this section with respect to the ome 


aN , 


x s* 


which process is to be made returnable, are 

confined to “ original and mesne process ;” they.ate imi 

in the spirit of the co law, by which a cause is out 

of court, if in the oath of mesne process a term a 
omitted between the teste and return; (Parsons vi “te wa k 3 
3 Wils. 341) and are extended by the legislature to ori- 

ginal process, because with us it is generally a capias, and. 

is therefore within the mischiefs requiring a like : 

That commissions to take testimony were not i ig 

this section, is further manifested by the enactmen 3 

such process shall be executed at least ten days before 

beginning of the term to which it is returnable, ie 
made returnable or executed at any other time, or i any 

other manner, than by the act directed, it shall be ‘adjudg* 

ed void, upon the plea of the defendant. It cannot be 





that g commission may be executed at any Jom, 1887, 
i ble, and its validity or invalidity “Duscaw’ Dusoan 
cannot be brought before the Court by plea; and it is 4” 
liable to objections either on the part of the plaintiff or of 
the defendant. The issuing of commissions is regulated 
by. the 89th, 40th, and 41st sections of the same act, in 
which they are not spoken of as process, but as mere dele- 
gations of authority to examine witnesses; and neither 
these nor any subsequent acts on the subject provide 
when they shall be made returnable. There is no necessity, 
which requires that they shall be made returnable to the 
mext term. They are issued at the instance and for the » 
benefit of one of the parties, and he will usually make 
them returnable to the earliest day consistent with con- 
venience. If through laches, or from a wish to delay the 
he should not do so, the non-execution of the com- 
sion will be adjudged an insufficient reason for asking 
Sotinuance. A positive requisition, that they should 


ned to the first term, would, in the case of distant 
> Witnesses, render it often difficult, and sometimes impossi- 
&}to procure their testimony. We believe that the 


_ @efendant’s counsel is correct in his construction of the 

- @ct-of 1797 (Rev. c. 474% 5,) which declares it unneces- 

gary, for a clerk to affix a_seal to process within his 

; and that the act applies to commissions as well 

- aS process ‘properly so called; but we think that this 

a ion is justified rather by the equity of the act, 

F Fe eeercoicn i i If a seal be.not necessary to a writ 

where, personal liberty may be éndangered, a fortiori, it 

_ shall not be demanded in one ofa less important character. 

But however justified we may be in holding that commis- 

siotis were in the purview of the legislature when they 

used the term “ process” in this act, we cannot force them 

within the act of 1777, because of the word procegs, 

where it is obvious that commissions were not contem- 
plated. 

. The other exception taken by the defendant to the 
chargé of the judge, that upon the evidence set forth, the 
jury were not at liberty to presume a deed from the lessors 
ofthe plaintiff, is also unfounded. Referring to the 





“Dowcan Si testeas ¢ Smith, upon he 
.. tions, we will remark only, that in the present case, the 
of presumption relied on rests wholly on the possession taken 
%- in 1803, when Mrs: Duncan was actaally undetithe dis- 
, ability of coverture, which disability continued up bade 
institution of this suit. 


soning .* Per Curiam. $ 


In trespass for mesne profits, the record of the noni xi 
clusive evidence of the title of the lessor of the POR the date of Ee 
demise ; but it is no evidence at all that the defendant's 5 — 
menced at that time, or at any time before*the c 
action of ejectment ; and the fact of its having prserar:: cali 
last-mentioned time, must be proved aliunde. 

The record of the recovery in ejectment, is conclusive in the | 
profits, to establish the fact of the defendant’s poeeen ens 
ment of the ejectment ; and it is also prima facie evidence 
sion being continued till the jud execution ; but the 
may, on the conteney: show that hie ¥ 
that time. 


Re 


eee 


_% 


Trespass for mesne profits, tried a1 Bencoalcaall 
Circuit, before his Honor Judge Pearson. The pli 
produced and gave in evidence the record of a eryin * 
ejectment, between the Parties, of the same tract of land. ~ 
In the ejectment, the demise was laid on the 1st 
January, 1830, and the trial was in Ogte 18 
present action was commenced on the Ist day of Fe 
1834; and on the trial, the defendant offered sat 
that he occupied and enjoyed the land one yearonh 
the time included from the date of the demise, as! 
the action of ejectment, until the execution of the 
possession; but the evidence was rejected by the 
and a verdict was rendered in favour of the plainti 
the mesne profits during that time; and the 
appealed. ise 





Ror, Chief Justice —It is one of the unanimous. gui. 
resolutions in Aslin v. Parkin, 2 Bur. Rep. 665, that the «i ae 
jadgmeit in ejectment concludes nothing more then the — 
title of. the lessor of the plaintiff, at the date of the de- 
mise; and that it does not at all involve the title anterior 
thereto, nor the commencement og duration of the defen- * 
dant’s occupation. In the scestihinds us, the Superior 
Court allowed the plaintiff to recover damages for the 
whole time, fromthe day laid in the demise, up to that 
on which the Writ of possession was executed, upon no 
other evidence but the record of the former recovery. 

_ ‘his, we think, was erroneous; at least, as to the time 

from which the damages were to begin. The demise may 

be laid as of any day after the title of the lessor accrued, 

g before the tenant entered; indeed, the ouster 

"laid after the demise; and, although it is usual 

~ tollay it on the next day, it may be laid on any other, 
10 oe ot traversable. Consequently, it is only neces- 
abe on the trial, that the defendant was in 
?p at the commencement of the suit. The judg- 
ment a ean no. , that the defendant began 
 secoaeupy on the prior y laid as that{of, the demise ; 
A’ error to leave it to the jury to establish that 


i 
5, Maes 


> 
ES 
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to be saved clear, that it is competent to the 

to show by proof, when his occupation 

; and, secondly, ‘it ended. . As to the 

evidence is admissible in answer to that ne- 

‘by the plaintiff de hors the record in 

‘a he record does not establish the second 
point’ than it does the other, though it is evidence 
mit*’while it is not on the other. It establishes the 
t’s possession when the suit was brought, and 

it is inferable, that his possession continued 

i by the judgment and execution. But the 

may be answered by the fact; as, for example, 

went out, and the lessor of the plaintiff 

suing the writ of possession, or pending 


“y* 





se x IN THE SUPREME COURT 
Jowr, 1837. the'action ; in which cases, ‘certainly, ‘the eras 
“Poston not to have damages during his own 
lem. i effect of evidence, that the defendant eon 

“must, indeed, much depend on the ¢i afices; and 
this exception states the nature of the e i 
so imperfectly, that thé’Gpurt is unable to say 
that offered in this particular case tended to establish any 
legal ground for exonerating the defendant from fulldam- 
ages, that is to say, up (0 the serving the writ of possession, = 
It merely states, that he offered to prove, that he Oceupied 
but for one year, without stating whey he left the 
possession, or who succeeded to it w, we cannot 
hold, that a person can intrude himself into peedhenne % 
of another, and that upon hig leaving it, after sti % 
owner must take notice that the possession is” —- 
and that he may resume it, so as to restrict the ¢ 
to the day of the trespasser’s going out. I 
reason, on the defendant to show, that he lost ¢ | 
the possession under such circumstances as to = > hii 
from subsequent liability. In strictness, therefor 
reference to the period at which the deféndant’s ¢ 
tidn terminated, his exception is not sustainable | 
present terms--for the want of any such cite 
It is fortunaté however, for the purposes of ju: 
the decision of the cause does not depend upon this 
the exception alone,since it’ is almost certain, 7 
other parts of it, that the Court meant to decide, ne 
the particular proof offered did not constitute’ @ 
but that the record of the ejectment precluded 
upon the point. That, as a general proposit 
deem incorrect. An instance, in which i is a 
so; has been already givens namely, when the § 
actually resumed the possession. There are othe 
which the same conclusion seems equally obviousy suo 
if the defendant entered as the tenant for a cng year " 
of an adverse claimant, who would not, or did not t ae 
the lease, but at the end of the year occupied | a 
or if the defendant was evicted by force, by sc 
person. The annual value of the premises ¢ 


period of eviction is the Shoko 
“o 


Sy! . ” 
Y- ad = 








a 
: : 


won we 
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and, in general, is. the measure of the defendant's .gain Jone, 1837. 
and responsibility. But.the defendant may be responsible Poste” 
for more, as;if; during his occupation, his acts lessened Jones, 
the value. So, he may not justly be responsible for sé 
much, ifhe,was unable, when he quit or was turned out, 
to yield the possession to the plaintiff; or was restrained 
therefrom by his relation to another, against whom the 
law affords the plaintiff immediate redress. 
There wat all events, bea reversal of the judg- 
the ‘effect allowed to the record as evidence, 
plaintiff, of the period for which the 
assessed. It does not prove any 
possesion by the defendant before the suit brought; 
h less does it carry it back to the day of the demise. 
| nt reversed, and ¢ venire de novo. 
Judgment reversed, 


eam 
a rape, must charge the assault to have been felonious. Charging 


y. to ravish,” is not sufficient. 
f= prisoner was tried at Craven, on the last Circuit, 
bre his Honor Judge Nasu, upon an indictment con- 
ng two counts, the first of which charged him with 
and the second with an-assault with intent to 
E a rape, upon the body of a white female. He 
acquitted upon the first count, but found guilty 
second, which was in the following words, to 





4) And the jurors aforesaid, upon their oath aforesaid, do 
ther present, that Jesse, a slave, being a person of 
late of the county*of Craven, the property of 
Miss Green, on the first day of October, in the 
year of our Lord citer “coae eam thirty- 
Vow. nm. 
ui " 
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June, 18st. six, with force and arms, at and in. the county aforesaid, 


. Srate 


®. 
Jess. 


in and upon one Bransy Witherington, ip» the peace of 
God and the state then and there bei 
‘assault; and her the said Bransy Wi 

there did bedt, wound and ill-treat, with in e 

a rape upon the body of her the said 

ton, being a white female, and with intent her the said 
Bransy Witherington, violently, forcibly, and against her 
will, then and there feloniously to ravish and carnally 


_ know; and other wrongs to the said Bransy Witherington 


. my 


contrary to the form of the statute in such case made and 
provided, and against the peace and Laat of the 
state.” 


On the part of the state, the assault, with inten 
commit the rape alleged, was ‘fully proved; but sits 
contended for the prisoner, that he was under ti 
fourteen years at the time, and evidenge as to t! 


laid before the jury, both for_ tio 
Honor, after directing the j the 
the first count, instructed them, “ that ‘ite 


fied from the evidence, ‘thon 

the assault, as alleged in the pans? count, =a 
intent to commit a rape upon the%person of the. 
trix, they ought to return @ verdict, of guilty 
count, unless the prisoner had succeeded in 
them that he was at that time under the age of fou 
years: that if they were satisfied such was the f 
ought to acquit him’ on that count also, The 

ther instructed them, that though this was. 
defence on the part‘ of the prisoner, yet if, 


batigeoee before them, they had a reasonable #gauh 
iB" r, at the time the crime was perpetrated, t 


prisoner was of the age of fourteen years, he was entitled 

in law to the benefit of that doubt.” “ty, 
After the conviction of the prisoner upon the 

count, his counsel moved for a new trial, upon the g 

that the Court had erred in instructing the jury, that 

fact of the prisoner’s being under the age of fourteen years 

at the time the crime was committed, was mattér-of de- 
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fence to be made" out By him. This ‘motion Belng gre Jone, 1881.” 
ruled, the | then moved in arrest of judgment, Stare 
because the" concluded contrary to the formof 5%. 


the ; , it was contended, that “it should 
: “contrary to the form of the statutes. But 
this was also overruled ; and judgment of death 


being pronounced, and execution awarded, the prisoner 
appealed. - 

J. H. Bryan, for the prisoner. 

The Attorney-General, for the state. 


“Rurrin, Chief Justice—The counsel for the prisoner, 
—: the points taken for him in the Superior Court 
tenable, has declined arguing them. This renders it 
essary that the Court should notice them, further 
fo remark, that in our opinion, the prisoner has no 
complain of the benignant and favourable manner 
Fin Honor put to the jury a point of fact in his 
y that was left uncertain upon his own evidence. 
} counsel has, however, pointed to an omission in the 
ment, which he insists, and the Court thinks, is 
the sentence passed on thé prisoner. * 
‘is founded on tlie statute of 1823, 
zy! Rev. c. 1229, which enacts, “ that any person of 
convicted by,due course of law, of an assault, with 
it0 commit a rape, upon the body of a white female, 
¢ death, without the benefit of clergy.” The All crimes 
is thos ‘ereated a felony ; for not only those acts’ Tati, are ’ 
| ‘made felonies in the express words of a statute, es 
those which are decreed to have or undergo aaa 
t of life audmember by any statute, thereby won, Aga 
ies, whether thegvord “ felony” be omit statutes 
1 Hale’s P. C. 627. 641.703. 1 Hawk. B. 1, costing 


eo see. 5. 


"The indictment charges that the prisoner “made an 
sauit on, resume eae. to commit a rape on the 
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Jose, 189%.'to the’ form of the statute, &c.”” ‘The’ 
” ‘Sri there is no application of the term “ 
fe act of assaulting. 
The office The office of that term is to describe 
poly OF * denotes, at the instant of the doing of an acts, 
niceiste tion of the accused in doing it; which 
reps o guilty will that renders the person criminal. It is there- 
at the in. fore one of the constituents of the offence, and must be 
roaahel ag precisely alleged. It is necessary for another purpose ; 
inalact— which is, distinctly and immediately to apprize the Court 
of the degree of punishment that may be inflicted, and will 
mea- be demanded; and thus to regulate the mode of ‘trial: 


Where, as in the present case, the act charged isa mix 


ment—and demeanor at common law, as well as a felony by statute, oa s 


to o——- unless the indictment expressly denomiwate it a felony, See 
we cannot be seen on the record, that t ae prisoner, alt pri 
ried for th 


synonyme. guilty of a felony—was accused @ 


Consequently, judgment as for the felony, nie 
given. ey 


Unquestionably, by the law of England, this 


to be annexed expressly, or by copulatives, to 

set forth as a constituent of the offence. If it be ae 

the defendant can be convicted only of a ie 

misdemeanor. 2 Hale, 171.184. Hawk. B. 2, « “ae 

55. Mr. Chitty remarks, 1 Cr. Law,242, that “ 

ously,” “ feloniously,” and the like, are terms which 

the colour of the offence with precision, and are 

necessary to determine the judgment. Serjeant E 

following Lord Coxe, Co. Litt. 391, says that fele 

termini, signifies quodlibet crimen felleo animo perpeth 

and can be expressed by no periphrasis, or word equiva 

lent; without the word felonice. Book 1,c. 7, sec. 17 
_As the term, then, has no synonyme; as it described @. 

peculiar disposition and intent, essential to the existence 

of crimes of a certain grade; and as it determines’the 

privileges of the accused on his trial, and the degree and 

Consequences of the punishment, it admits of no substitate 5 

and its“omission must be fatal to the indictment, as one for 

felony. | Bigeye 


2 ET 
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From se observations it results, in our ocllinas 
hin State v. Moses, 2 Dev. Rep, 452-465, that 
felonies abt dispensed with by the act of 1811, (Rev. c. — 
whatever so materially enters jate the constitu- anq itis 
ime, as the intent, and likewise has such ™° dis- 
ant’ mfluences on the trial and judgment, must be 
irs a If it-be said, that this indictment charges an ° re a 
assault made ‘‘ with intent her, the said B. W. feloniously 809,) regu- 
to ravish,” and therefore that it must be a “ felonious pore 
assault,” by necessary intendment of law, the answer is, indict _ 
that although that be true, yet the prisoner is not charged Pye 
as. for a felony, and may not have been tried as for a ben aa 
felony ; and therefore, ought not to have judgment for the- “eannot 
felony. The very same terms are appropriate to an indict-.¢ 
for a misdemeanor at common law, according to the 
s Cro. Cir. Com. 61. 3 Chit. Cr. L. 816. 6 
w. 394, On thé other hand, indictments under the 
i) 18 Elicz..c. 7, charge that the accused “ feloniously: 
= an assault,” as well as that he “ feloniously did 
know and abuse” a woman child under ten years 
of Cro. Cir. Com.- 401. 
~ saNor does the conclusion, “against the form of the stat- 
ute,” supply this defect... The authorities already quoted 
(gay that nothing can. But besides that general doctrine, 
/is- laid down, that the indictment must explicitly state 
circumstances which constitute the definition of 
e in the statute, so as to bring the case within 
tly of the general averment in the conclu- 
ion. Fost. 423. I~ Hale, 517-526. If: the statute had 
the terms “ felonious assault,” it would be clear that 
iment must. contain the same language. Now 
; t laid. must have the same character, sincéthe 
“gect makes the assault a felony, by implication front. the 
punishment. It is therefore as essential that it should be 
eharged felonice, as it would have been, if the statute had 
contained that word. 
« Phe Court is therefore of opinion, that the judgment of 
is,erroneous, and must be reversed; and as the 
Superior Court has no jurisdiction of the misdemeanor, 
when'committed by a slave, there can be no judgment 


fe 
ud ‘hl #6 
s 





gure must be certified saeotingly. 


Sine, Per Curiam. 


« 


MORRIS HATCHELL v. TABITHA-ODOM, Adm’rzx of NOAH ODOM, . 


A promise made by the vendor of a slave, upon the slave's being discovered 
to be unsound, either to cure him or refund the price, there being neither 
a warranty of soundness, nor a fraud in the sale, is void for want of a con- 
sideration ; because there is no obligation on the vendor to refund. the 
money, or to cure the slave ; neither does any thing. of grin OS 
loss to the vendee, result from the promise. 

kes 


Tuis was an action of assumesrr, in which the plain & 
declared against the defendant as _administrix ad 
Odom, as follows : “ For that whereas the said Noah ia hi 
lifetime having sold and delivered to the said Morris a ~ 
certain negro-slave, as and for a sound slave, at the pric 
of five hundred and eighty-four dollars, by the said 
to the said Noah in hand paid, which said slave ; 
the time of such sale, unsound and greatly diesel 
by reason thereof of no value; and such unsoundness hat 3 
ing, after the said sale and “aid Neah, Rerwarda tose 
of the said Morris, he the said Noah, afterwards, ti 
on, &c. at, &cc. in consideration of the premises, 
the said Morris would re-deliver.and return the said: 
to him, the said Noah, undertook and then and tk ] 
fully promised the said Morris to cure or cause to be eu 
the said slave of his said disease or unsoundness, or ‘othe! : 
wise to pay back and return to the said Morris the: 
sum of &c., o> for tho oaid slano by the suid Borsa iia? - 
said Noah paid, when he should be afterwards requested’ - 
so todo: and the said Morris in fact saith, that he-did 
then and there return and re-deliver the said slave to the 
said Noah, who then and there took, accepted and mares 
the said slave.” 

The second count differed only in loping sa-geutiiias 
be subsequent te the return of the slave; and the breach 
assigned was that neither the intestate nor the defendant 





had returnee 

him: Th : ploeded nes Miebipsi and upon the joan, 
trial at Northi ,on the last Circuit, before his Honor 
Judge , the case appeared to be as follows: 

The plgintiff being about to remove to the west, pur- 
chased slave of the defendant's intestate for five 
hundred and eighty-four dollars; but it did not appear 
- that there was ‘any warranty of soundness, nor that the 
intestate had fraudulently affirmed the slave to be so. 
After the plaintiff had commenced his journey, the negro 
failed in walking from a caries of the bone of one of his 
legs; upon which the plaintiff sent him back to one 
Vaughan, his agent, to be returned to the intestate. When 
informed of these facts, the intestate desired Vaughan to 

the negro to him, and promised that he would 

or have him cured, or would otherwise return 

Vaughan sent the slave to the intestate, who 

him under the care of a physician. Upon examina- 

‘the caries was found to be very extensive; and after 

JP atpition the intestate took him home, where, at the 
‘time of the trial, he still remained in the possession of the 
defendant. It was proved, that the disease very seriously 
affected the value of the slave; that after an operation, 

j ! imes effected a cure, but such a result was 
and not expected. The negro was rettirned to 

ite in May 18863" and the action was brought in 

ber following, the intestate having died in the inter- 

“Upon this case, the counsel for the defendant moved the 
lidge to nonsuit the plaintiff, upon the ground that the 
e, upon which the action was brought, was without 

ideration; but his Honor refused so to do. The 

| then prayed him to instruct the jury, that no 

of the promise was shown, because sufficient time 

to effect a cure had not elapsed, if the disease was curable, 
orto ascertain whether it was incurable. This instruc- 
tion his Honor refused to give, but told the jury that the 
was entitled to a reasonable time, within which 

to effect a cure of the negro; that ‘if he neglected to 
uae it, or if he attempted it, and, failing to succeed,’ 
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Jone, 1837. gave up the attempt as hopeless, or if the disease turned out 
‘Harcurtt to be incurable, reasonable time having elapsed for a ture 
°:* if it were curable, then the plaintiff was entitled to their 


Opom. 
verdict. 


A general verdict was returned for the plaintiff; and the 
defendant appealed. © 

Devereux, for the defendant, in addition to the excep- 
tions taken in the Court below, moved in arrest of judg-- 
ment, because there was no sufficient consideration for the 
promise of the intestate set forth in the declaration. 


Badger, for the plaintiff. 


Gaston, Judge.—However clearly it is settled with us, 


that a judgment of nonsuit, when submitted to in defers 
ence to the opinion of the Court, may. be reversed on 2 ¢ 
appeal as erroneous, it has not been, and, we think, ough: 5 ig 
not to be held, that the refusal of the Court to nonsuit @ 
plaintiff can be assigned for error. The Court in newens x 
bound to order a nonsuit, if for no other reason, because it. 7 
cannot nonsuit a plaintiff against his will; and wherever 
the propriety of a motion for a nonsuit is at all questionte, 
ble, the court ought to decline giving such a 
and permit the cause to go on to a verdict.. By exeepx ~ 
tions duly taken, if the ground of nonsuit lie in the proofs, 
or by motion in arrest of judgment if it appear of record, . 
the matter can be put, or is already put in the way for 
deliberafé and final adjudication. In this case, therefore... % 
we shall not examine, whether the motion for a par <i es i 
was well founded or not. It may be, that the j = a 
opinion having been manifested, or supposed to have been 
manifested by the refusal of this motion, the defendant's. 
counsel prayed for no instruction to the jury, in relation — 
to the matters whereon he had made that motion. How- 
ever that may be, the record states but one i + 
prayed for, viz. whether sufficient time had elapsed 
between the promise and the breach declared on, to war 
rant the plaintiff’s action ’—and in the instruction given 
upon that prayer, we see no error. 

But it is insisted for the defendant, that the judgment 
rendered below, must be reversed, because the plaintiff is 
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not entitled to any judgment by reason of the insuliciency Jone, 1837, 
of his decla?ition. This objection is open to the defendant ‘Hareumz, 
upon the record. ‘The declaration contains two counts. .* . 
The verdiet is a general one, and so is the judgment; if 
therefore either of the counts *be bad, the judgment is 
erroneous. The first count sets forth, that the defendant’s 
intestate had sold to the plaintiff a certain slave as a sound 
slave, which was unsound and of no value; and that such 
unsoundness afterwards came to the knowledge of the 
plaintiff ; and that thereupon in consideration of the pre- 
mises, and that the plaintiff would return the slave to the 
intestate; he, the intestate, undertook and promised the 
plaintiff to cure, or cause to be cured, the said slave, or to 
ye say back the price he had received; and avers that the 
»  slaveowas accordingly returned; that the slave has not 
been eared, but remains in the possession of the defendant, 
‘unsound and of no value; and that the price hath not 
c “been refanded notwithstanding demand was made there- 
for. ‘The second count differs from the first only in laying 
% the promise subsequently to the return of the slave, and 
rk y forth as the consideration of the promise, the sale 
am : of unsoundness as aforesaid, and the return 
oft § at the special instance and request of the 
: Es aria pct mainly relied on, in the argument by the 
i. aa counsel, was, that the intestate was ynder a 
moral obligation to reimburse the plaintiff, and this obli- 
“¥ n constituted a sufficient consideration to make the 
int promise binding in law. It was not contended, 
© was under a legal obligation to make reimburse- 
for the sale having been without warranty and 
fraud, the vendee was bound in law to bear the 
ising from defects in the thing sold. Erwin v. 
ewell, 3 Murp. 241. But it was insisted, that no man 
Cdiild keep with a safe conscience, the price of an article 
sold as valuable and afterwards found to be worthless; 
and that although the law, while the obligation to make 
restitution rests only in conscience, cannot interpose to 
cotmpel performance of the daty, yet it will gladly seize on 
@ promise to perform it, and uphold it as binding. It ix 
Vou, m. 39 
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Jonr, 1837. always gratifying in the administration of the law-to 
Haron, behold it enforcing its precepts of natural justice ; but it 
cannot successfully undertake to compel the performance 
of all of them, even on those who have expressly assumed 
to perform them. There’ are many duties to our fellow- 
mo- men, which an enlightened conscience recognizes, that are 
is either too refined to be discerned, too indefinite to be pre- 
scribed, or too imperfect to be enforced by human instita- 
tions, or which are regulated by a standard of morals too 
high to be applied as an ordinary instrument for measur- 
ing legal obligations. Those duties: which are plain, 
definite and positive, and which can be practically enfor- 
eed in the business of life, are recognized as legal obliga- 
tions, and an undertaking to perform them, is raised 
through the fiction of an implied promise. "There is how- - 
ever a class of cases, where, although the moral ctliguion. § 
may be plain and_ perfect, and ordinarily a proper teal 
for legal enforcement, yet its performance cannot be: com- — 
pelled, because of some rule of public policy, and where — 
therefore the law will not imply a promise.’ If, however, — 
_ in these cases a promise be afterwards made, 
interdict shall have been removed, so that a 
; validity to the promise, will not conflict with ‘the Tul ule, 
there is no longer a difficulty in enforcing it. Thus jis 
a clear moral obligation to return money which hes been” 
borrowed ; and in general the law compels the perform- 
ance of the duty. From principles of public policy, % 
however, it will not enforce’ such an obligation against a 
feme covert or an infant, because it denies to the one the 
legal capacity to contract, and allows it to the otheronly - 
to a very limited extent. But if after the feme covert 
becomes a widow and the infant attains full age, they dis- 
tinctly and unequivocally promise to pay what they would 
have been bound to pay, but for the protecting and dis- 
abling rule of law, the promise is regarded as binding as 
it would have been, had there been no such rule. In 
these cases, the express promise gives an original cause of 
action, although there never was an antecedent legal obli- 
gation; not merely because there was a former moral 
obligation, but because there was a former moral obliga- 
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tion, which would have had legal efficacy, but for-tempo- June, 1837. 
rary causes removed before the new promise was made. Hatcaru. 
So if a-certificated bankrupt or one set at liberty afler oy 
being taken by a ca. sa., promise to pay his former creditor, 
ora debtor promise to pay a debt, the recovery of which is 
barred by the statute of limitations; the law will compel 
the performance of the promisé, founded on the former 
obligation, because it was once a complete legal obliga- 
tion, and it is distinctly and unequivocally re-assumed, 
when there is no rule of legal policy to forbid it. But it Botamoral 
is believed that a promise, however express, must be ,) = 
regarded as a nude pact, and not binding in law, if found- cover geil 
ed solely on considerations, which the law holds altogether por dry 
insufficient to create a legal obligation ; and from which, pb 2 - 
therefore, it refuses to raise the inference of a promise considera- _ 
against any person. (See note to 3 Bos. & Pul. page 249, hs ml 
‘and the cases there collected.) The result of all the cases express 
as summed up in the note referred to, is, “an express pro- Promise 
Mise can only revive a precedent good consideration, 
‘which might have been enforced at law through the medium 
4 “ofan | implied promise, had it not been suspended by some 
. live. of law, but can give no original right of 
action if the obligation on which it is founded, never could 
‘have been enforced at law, though not barred by any 
~~ degal maxim or statute provision.” This summary ex- 
_ ‘presses the rule, we think, with as much precision as can 
* ¢ be expected on a subject, where there is an excess of nice 
i}. * earning, and upon which there have been many decisions 
‘which it is difficult to reconcile with each other. It has 
‘been adopted, we see,'with approbation in the Supreme 
‘Court of New York, in a case analogous to the present— 
that of Smith v. Ware, 13 Johns. 257. 
5» If-we dismiss, as not constituting a sufficient considera- 
tion for the promise of the intestate, the supposed moral 
‘““ebligation incumbent on him to remunerate the plaintiff 
for his unexpected loss, we can see in neither count of the 
declaration, any other matters averred constituting such 
a consideration. This is not an action to -:cover damages 
for an injury done to the plaintiff’s property. It is not 
an action on mutual promises, but simply to recover a sum 
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Jone, 1837. of money promised to be paid under certain circumstances ; 
Haroar that is, if a cure was not effected. Now, im such an 


Coa, 


action, it is certainly the general principle, and we -are 
not aware of any exception embracing the case before us, 
that the consideration necessary to support the promise, 
must be some act or omission beneficial to the defendant 
(or accruing to a third person at the defendant’s request) 
or prejudicial to the plaintiff. rae ci v. ty 3 
Hawks, 556. 

No benefit has resulted to the defendant’s intestate i 
being permitted by the plaintiff to incur the expense and 
trouble of endeavouring to cure the plaintiff’s slave. No 
inconvenience or prejudice has been occasioned to the plain- 
tiff. The slave has not been injured—it is averred only that 
he has not been cured. No loss of service is charged or 
can be presumed, for the declaration avers that the slave 
was worthless when the plaintiff put the slave into the 
hands of the defendant’s intestate to be cured, and con- a 
tinues worthless. ‘ 

Whatever, therefore, might be the character, in fee | 
conscientia, of the intestate’s promise, in law it was with- 
out consideration and void. It is the opinion of this 7 
that the judgment rendered below must be reversed, w 
costs to the appellant in this Court ; and that judgment on 
the verdict must be arrested. 


Per Curiam. Judgment reversed. 


DEN ex dem. KEDAR FELTON et Ux. ». JOSEPH R. BILLUPS. 


Where land was devised by a grandfather toa grandson who would, have’ 
succeeded to the grandfather’s land in case he had died intestate, it shell, 
upon the devisee’s dying without issue, descend to his first cousin on the 
part of his grandfather, rather than to a half-brother, who is not of the 
blood of the devisor. 


Tus was an action of esecrment, submitted to his 
Honor Judge Toomer, at Perquimons, on the last Circuit, 
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Yn the form of a case agreed, presenting tintMollowing Jom 169 Jone, 1837. 
facts :-— “Fevtow 
Josiah Rogerson died seized of the premises in dispute, p. %,. 
in the year 1806, having made his will, whereby he 
devised them as follows. “I lend to my grandson, 
Obadiah Rogerson,‘ tract of land, that I purchased of,” 
&c., (describing the premises in dispute), “ three negroes,” 
&c. “ Now, if the said Obadiah Rogerson should live to 
arrive at the age of manhood, and beget heirs of his body 
Jawfully, then the above property is to him and his heirs 
forever; if not, I give and bequeath the above mentioned 
property unto my son, Jeremiah Rogerson, to him and his 
heirs forever.” The devisee Obadiah lived to attain man- 
hood, and died without issue in the year 1836. Jeremiah 
Rogerson survived the testator, but died before Obadiah, 
leaving the feme lessor of the plaintiff, his only child. She 
is the grand-daughter of the testator Josiah, and the nearest 
relative of the devisee Obadiah, on the side of his grand- 
father, the testator, being his first cousin; and Obadiah 
would have been an heir of his grandfather, had the 
att died intestate. _ The defendant is the half-brother, 
arte materna, of the devises Obadiah, but is not of the 
of the testator Josiah. 
Hi s Honor j gave judgment for the lessors of the plaintiff, 
thinking that Obediah took only an estate for life, and 
that the limitation over to Jeremiah was good as an 
tory devise ; and the defendant appealed. 


"© Kinney, for the defendant. 
"Se Deserens, contra. re 


Dantet, Judge.—Josiah Rogerson was the owner in fee 
of the land in dispute. He made his will, and devised the 
lands as set forth in the case. It is admitted by the 
parties, that the lessor of the plaintiff is heir at law both 
to the testator Josiah, and also to the ulterior devisee, 
‘Jeremiah Rogerson, in case he could in law, take the land 
as executory devisee. But if Obadiah Rogerson, (who 
would have been heir at law to the testator in case no will 
had been made) took the entire and absolute fee by the 
aforesaid devise, then the lessor of the plaintiff would be 
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Jom, 1837. his heir on the part of the father, the restatorsibilag frig 
Furor cousin. And the defendant is the brother of the half blood, of. 


Busor, Obadiah Rogersonex partematerna. Let ussupposethecase - 


torest upon this point: then the act of assembly, passedinthe 
year 1808 enacts, “ That on a failure of lineal descendants, 
and when the inheritance has been transmitted by descent 
from an ancestor, or has been devised by gift, devise, or 
settlement, from an ancestor, to whom the person thus 
advanced would in the event of such ancestor’s death, have 


been the heir, or one of the heirs, the ioberiiamen aan: = mmm 


descend to the next collateral relation of the person last 


seized, who were of the bloodyof such ancestor.” If | 


Obadiah Rogerson obtained an absolute fee in the land, 
by the devise in his father’s will, then, as he would have 
been heir on the part of the father to this land, in case no 


will had been made by the father, and he (Obadiah) dying ~ 4 


without lineal descendants, the inheritance shall descend — 
from him, not as from an ordinary purchaser, but it 

descend to the next collateral relation of the person last 
seized, (Obadiah) who were of the blood of the ancestor — 
Josiah.® The lessor of the plaintiff is that person.. ‘Sho 


the next collateral relation of the person last seized, of tl = 


blood of the devising ancestor; and therefore, is enti 
the land. The defendant, is not of the blood of 
Rogerson, and has no title. Let this case be vi 
any of the ways presented, the plaintiff still is 
recover. 


Per Curiaq. Judgment affirmed: 


* 


<x 


a 
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MARY BETHELL, et al. ». SAMUEL MOORE, et al. 


The act of 1789, (Rev. c. 308,) requiring a will, when contested, to be proved 
by all the attesting wituesses, if to be found, is satisfied by proof of their 
handwriting, if they are out of the state, lunatic, or the like. 

Where there are three attesting witnesses to a will, all of whom reside 
beyond the limits of the state, proof of the handwriting of two of them is 
sufficient to admit the will to probate. 

A cancellation is prima facie a revocation ; but if made with the intent of 
executing a new will, and that intent fails, the cancellation is conditional, 
and shall have no effect. : 

Cancellation of « will, by drawing lines across it, is an equivocal act; and, 
whether it amounts to a revocation, depends upon the intention with which 
it was done. This intent may be gathered from contemporaneous acts of 
~ the testator ; and where he cancelled his signature, and afterwards signed 
the will anew, and by a codicil attached referred to it; sealed the whole 

~ mp together, and deposited it among his valuable papers; the jury may, 

* from these facts, infer, that the cancellation was nét intended as an abso- 
“ hate revocation ; but made with the view to another will, which was after. 
_ wards abandoned. 


. oe 
. ’ 
_» Bas was an issue of pevisavir vet non, as to four 


scripts propounded as the will of William Bethel, ‘tried 
et ll,.on the last Circuit, before Dicx, Judge. One 
~ of them consisted of several sheets of paper stitched 
together, and purporting to be a will executed at Natches, 
in the state of Mississippi, in February, 1833; and was 
attested by Samuel S. Cartwright, Stephen Lanier, and 
John Kerr. To this paper-there were two signatures and 
two seals: the first signature was cancelled by having 
lines drawn across it, » Wiujlijajm Bielth\el//, but was 
_ still legible: the as immediately under the first, ° 
and was entire. The other three scripts purported to be 
three codicils, written on the same half sheet of paper, all 
bearing the same date, March 1834, and attached to the 
first script. The plaintiffs proved that the subscribing 
witnesses all resided beyond the limits of this state, to 
wit, Lanier in Alabama, and the other two in Mississippi ; 
that after diligent search, no one could be found, who 
knew the handwriting of Cartwright; of which, therefore, 
no proof was offered. Evidence of the handwriting of — 
J.anier and Kerr was offered, and, although objected to, 





s 
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Jrwe, 1887. was received. It was proved further, that both the sige 
‘Berm, natures to the first script, were in the 
Mooar, Supposed testator; and three witnesses 


part of the three seripts purporting to be codicils, ne 
ing the signatures, was written by him; and thata 


papers were found shortly after his death, sealed up in am 


envelope, and placed in his desk, among his 
papers; and in all respects in the situation in which or 
were exhibited at the trial. ay 

His Honor, upon this evidence, suai the puaiiives 
be read to the jury; although objected to by the defend- 
ants. The first script was a formal disposition of the 


supposed testator’s property. The first alleged codicil — B 
began as follows ; “ My reasons for making this additionand 


clause to my will, is as follows: IF wish my will te 

as it does,” &c. Jim several instances he 

sions, “ as already given in the above will,” or “ to | 

to them” (the legatees) “as willed.” The 

contained the following clause: “ the balance of dl 
money to be divided as named in the within.” 
third codicil was unimportant, merely giving a negro 


his wife for life. ee 


The defendants produced the depositions of Ker und 


Cartwright, who testified that Kerr wrote a 
supposed festator in Natches, in ‘February, 1833, 
was attested by them and Lanier: that the supposed tes 
tor was then sick, but of sound mind and memory | 
his name was signed but once: se he did not at a 
time after that day, re-execu republish that 
before them ; neither had they ever attested any other 
him. a 
Upon this case, the defendants’ prayed his Basie to. 
instruct the jury, that the cancellation of his signature*by 
the supposed testator, was a revocation of the will first 
above-mentioned ; and that it was not republished as to 
the lands of which the testator was seized, by putting his 
signature to it a second time, nor by the codicils; and 
that the latter were not so executed, as to make them a 
will of Jand. But his Honor declined giving this instrue- 
tion, and charged the jury, that if they believed the testi- 


< 
Wi 
> Sea 
ee 
z 


vt 
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mony the script offered as the original will, to wit, that Sin 1097. 
executed at Natches, was well executed by the supposed “Bere 


ese ss 


a 


ee Me fs 
oc 4 Settee aa, Tee 


aif 


' festator ; and that it was not revoked by his cancella- 


tion of the first signature—if they could collect from the 
testimony, that the cancellation was made for the purpose 
of adding to the will, and not with the intention of 
revoking it. But if they should be of opinion, that the 
cancellation was made with an intent to revoke the will, then 
it was revoked thereby ; and was not republished either by 
his signing it again, or by the due execution of the codi- 
cils. He further instructed them, that if they believed the 
testimony, they ought to’ find that the codicils-were well 
executed to pass land, and this, notwithstanding they 
we against the first script. The jury found the 


v. 


Moore. 


a. 
- 2 ofan 


: Es epee seripts to be the last will of p testator; and the 
- defendants appealed. 
¥ Badger and J. W. Norwood, for the Sicdent 
; * Ww. A. Graham, for the plaintiffs. 


: — Chief Justice —No question is made upon the 
as . ts which are wholly in the handwriting of 
he SC testator. They are executed and proved 
: ee Oe nes aw 
* gxeeletual to pase the lands which’ they pu to dis- 
» pose of, as well as personal estate. The instru nt which 
oun in Natches, and executed there, is also a 
‘will of personalty ; for to that purpose the re-execu- 
there by the second signature, and placing the paper 
wae ‘the others in the depofitories of the deceased, are 
sufficient, although it had been previously revoked abso- 
"Haaly by cancellation. The only question, therefore, is, 
whether the Natches will is good as a will of lands. We 
think, upon the facts found by the jury, that it is. 
© here was sufficient evidence of search for the subscrib- 
ing witnesses in this state, and of their residence in other 
states, to authorize proof of their handwriting, if they had 
been witnesses to any other instrument. We think the 
law does not place a will upon a different footing from 
other instruments in this respect. The actfof 1789, (Rev. 
c. 308, sec. 1,) requires that a written will with witnessés’ 
Vou. n. 40 





Jone, 1887. thereto, shall, if contested, be provedsth ti 

“Beraxit witnesses, if to be found. The expression “ if to be foun 

Mocarz, is not to be construed literally. It admits of ex 
where the witnesses are incompetent, or their atte 
cannot be compelled. The reason in such cases © 
same as if the witnesses were dead.- The pone 
statute is but an adoption of the rule previously e: 
in England, upon the probate of a will upon an issn 
of chancery ; on which it is necessary to examine all the 
witnesses, because the heir is considered as having a right 
to evidence of his ancestor’s testable capacity and inten- 
tion, from every one of those whom the statute calls around 
a testator, as guards against fraud on him, and imposition 
on those who would legally succeed to his estate. But ~ 
several exceptions have been established. The insanity — 
of one of the witnesses excuses the non-production of him. a, 
Berrett v. Taylor, 9 Ves. Jun. 382. So, if the witness be 
abroad, or otherwise not amenable to the ie 
the court. In Carrington v. Payne, 5 Ves. Jun. 404, amd = 
Wood v. Stone, 8 Price, 615, one of the witnesses 
the West Indies, and his testimony was dispensed with, 
and proof of his handwriting received. The case of 
insanity is a strong illustration of the necessity for the — 
construction of the statute, which we suppose to be cor ~~ 
rect. If that be admitted, the others fullow upon a parity <~ 
of reason. It is true, a commission might issue to take 
their depositions. But in a case like this, it would pro 
duce great delay, and be highly inconvenient. The 
witnesses live in different states, and could scarcely be 
expected to give useful evidence, without having the paper 
before them ; and that ought not to be allowed to be sent. 
abroad, but upon the utmost necessity. After all, the 
witnesses might refuse to testify; and the Court cando 
nothing more than ask them. It was not the intention of 
the legislature, that in such cases, the will should be lost. 
In Hampton v. Garland, 2 Haywood’s Rep. 147, it was 
held, that a witness who was disinterested at the 
attestation, but had become interested before the trial, 
need not be offered, notwithstanding our statute. The 
same thing was admitted in Crowell v. Kirk, 3 Dev. Rep. 


ae 
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: * prey there laid down by my brother Danret, Jonm, 1637. 
an attesting witness toa will is abroad, it is Beran 


ont, as in other instances of instrumentary proof, to 
idence of his handwriting. 

Fhe Court is also of opinion, that sufficient evidence 
was given to allow the paper to be read to the jury, 

. ugh the handwriting of Cartwright, one of the wit- 
nesses, was not. proved. The signatures of the party 
deceased, and of Lanier and Kerr, two of the witnesses, 
were proved; and if they had been the only witnesses, it 
would have been sufficient; because the statute requires 
the:attestation of but two witnesses. How it would have 
been in this case, if the parties had rested on that evidence, 
wedo not say. Perhaps those who offered the will, were 
excused from more by their inability, upon inquiry, to 
find a person in this state, who could prove Cartwright’s 
hand. But if not, the defect seems to be entirely cured 
by the evidence offered on the other side. They took the 
depositions of Kerr and of Cartwright himself, who testi- 
_. fied to the sanity of the party deceased, and the execution 
_ Of the paper as.his will, which was duly attested by those 
‘persons and Lanier, and which was the only paper of the 
‘kind which either of those persons ever attested. By this 
evidence, every thing is proved, which is required—the 
capacity of the party and the identity of the instrament— 
and if the jury believed the evidence, they might find 

that the party deceased thereby devised. 

“The remaining questions made at the trial were, 
‘aleetner this instrument had been revoked; and if so, 
whether it had been republished. Upon the latter point, 

‘his Honor instructed the jury against the instrument, 
holding that it could not be republished, either by a second 
signature, or by the recognition of it as his will, in the 
codicils appended to it. The better opinion in England 
seems to be, that a paper duly executed according to the 
statute of frauds, incorporates into itself another paper, 
existing at the time, by such reference to it as identifies it 
beyond doubt. But all do not seem to be entirely agreed 
in that opinion. There are yet more doubts upon the 
power to incorporate or republish a previous paper, not in 


®. 
Moore. 
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Jone, 1837, the handwriting of the party deceased, by reference sip. 
“Brrueu. however clear, in a subsequent one, written by the party 
® himself, upon the words of our act of 1784, (Rev. c. 225, 


Moore. 


Whether a Sec. 5,) which require “ such will, and every part thereof, 
vation by to be in the handwriting of the person whose will it: 
the testator appears to be.” In the present state of this case, hows 
batt of his ever, the question does not arise, as the jury found in 
favour of the instruments generally, and the appeal was 

* taken iby the caveators. The Court therefore expresses 
will written no opinion on this point, but proceeds to the other. 
are The act of 1819, (Rev. c. 1004, sec. 1,) makes a will 4 
po os a revocable by another will in writing, or other writing © | 
rab declaring the same, or by burning, cancelling; or obliterat- ime “gl 3 
ing the same, by the devisor himself, or in his presenc®, ~~~ o 3k 
and by his direction and consent. The statute does not an 
define what is such a cancellation or obliteration as shall ——_ 
amount conclusively, to a revocation of a will. va a ps 
or the utter destruction of the instrument _by any Ss 
theans, are clear indications of purpose, which coment 
mistaken. But obliterating may accidental or 
partial, and therefore is an equi act, in a 
the whole instrument, and particularly to those condi i 
are unobliterated. So — by merely’ aor 
lines through the signature, leaving it legible, and leaving — 
the body of the instrument entire, is yet more equivocal, — 
especially if the instrument be preserved by the party, and 
placed in his depository as a valuable paper. . It may be _ 
admitted that the slightest act of cancellation with intent 
to revoke absolutely, although such an intent continue but _ 
for an instant, is a total and perpetual revocation; and 
the paper can only be set up as a new will. But that is 
founded upon the intent. Without such intention, no such 
effect can follow; for the purpose of the mind gives the 
‘character to the act. When, therefore, there appears 
what may be called a cancellation, it becomes necessary 
to look at the extent of it, ‘at all the conduct of the testa- 
tor, at what he proposed doing at the time, and what he 
did afterwards, to satisfy the mind whether that was, in 
fact, meant as a cancelling, and was to operate asa renova- 
tion immediately and absolutely, or only conditionally, 
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upon the contemplation of something else then in view. Juse, 1837. 
For although every act of cancelling imports prima facie, Brera. 
that it isdone animo revocandi, yet it is buta presumption yore 
which may be repelled by accompanying or subsequent 
circumstances. In the Goods of Applebee, 1 Hagg. 143, a 
will was altered in pencil, with the view that another might 
be drawa up, and then the testator cancelled it, and deli- 
vered the paper to a person to have the new draft prepared, 
but died before it was finished. Sir Joun Nicnoxt held 
that cagpeellation to have been merely preparatory to 
making a second will, and conditional only ; and, there- 
_ dere, not to be a revocation. Upon the same principle 
__, proceeds the cases of Burtenshaw v. Gilbert, Cowper’s 
Reports .52, and others of that class, in which an 
‘express revocation by a second will is held not to destroy 
the first will, if the revoking will be itself revoked or 
destroyed,j and the first preserved. Onions v. Tyrer, 1 
- Peere Wms. 343, is a still stronger case; for there, after 
; a the revoking instrument, the party cancelled 
_ the first will by. teari the seal. Yet because it was 
\2 from the nts of the two instruments that 
the latter was intended to be a mere substitute for 
the former, and as that could not operate as a will for 
want of the necessary attestations, it was held that both 
the express revocation, and that implied from the cancel- 
lation did not effectually revoke the first will. The act 
was regarded as a dependent one, to operate upon the 
supposition that the second will was duly executed, and 
therefore was said to be on that condition. Consequently, 
in the event, it could not be absolutely a revocation. So, 
in Hyde v. Mason, 3 Eq. Cas. Abr., and cited by Lord 
‘Mansrizxp, in Goodright v. Glazier, 4 Bur. 2512, a testa- 
tor executed his will, in duplicate, of which he kept one, 
and delivered the other to his executor. The testator 
made many and essential alterations in his own copy, and 
wrote another will, nearly corresponding to it as altered, 
but never completed it. Upon a commission of review, it - 
was held that the testator made the alterations and oblite- 
rations only upon the design to make a new will, and as 
that was never carried out, the first should stana; and 
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Jone, 1837. much stress was laid on the testator’s letting the executor 
“Berm, Keep his duplicate, as aiding the presumption that the 


v. 


first will was not to be absolutely destroyed, unless a 
second should be made. Winsor v. Pratt, 2 Brod. & 


Bing. 652, is another strong case. In it Chief Justice 
Datas says, that “he takes the rule to be, that where a 


testator designs to revoke a former will by an instrument 
making new dispositions, he discovers only a conditional 
intention to revoke; in other words, his intention to revoke 
is so coupled in appearance with his new testqmentary 
act, that unless he completes such testamentary act, he is 
not looked upon in law as manifesting a deliberate pur- 
pose of revoking. The effect of cancelling depends upon 
the validity of the second will, and ought tobe taken as 
one act, done at the same time; so that if the second will 


is not valid, the cancelling of the first being dependent aie 


thereon, ought to be looked on as null and inoperative.” 

These cases come up fully to that now before us, ~~ 
Supposing that we are to look upon the signature, though 
not effaced, as cancelled by the lattice lines through it, 
the inquiry remains, whether tht was done with the — 
intent to revoke the instrument, and if so, todoitimme- 
diately and absolutely. It may be admitted that the 
legal presumption is in the affirmative. Still there is. 
enough here to go to the jury as evidence that the revoca- 
tion was not self-subsisting, but was with the farther view 
of making a new will, with alterations; and that the 
testator immediately changed that purpose, and preferred 
that his will should stand, and the alterations be introduced 
by way of codicil. It cannot be assumed, without any — 
evidence to the point, that the crossbars were made over 
the signature at a different time from that of writing the 
codicils and signing all the papers. . If done all at the 
same day, the intent very strongly appears. The party 
intended to dispose of his whole estate, as is clear from 
the codicils alone. In them he adopts the first paper in the 
strongest language. They are written on the same sheet, 
and are called “ additions to his will;” and begin with the 
words “I wish my will to remain as it is, only,” &c.; and 
there are subsequently other clauses of the like import. 
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It is clear, likewise, that the testator intended that his Jows, 1837. 
estate should go according to the proVisions of this paper; Beruru 
and we are to suppose, in the point of view now under Moat 
discussion, that it cannot do so under the paper as 
republished will. If so, the argument is almost conclusiv 
that the cancellation was not animo revocandi, defini- 
tively. As inOnions v. Tyrer, the estate was intended 
for the same persons ; and, therefore, the revocation implied 
must be taken to have been on condition that a new will 
was made, or that the old one would be good as repub- 
lished by signing it again, and by the codicils. As, in 
fact, the party did not make a new will, and it turns out 
in law, that the old one was not thus republished, the 
whole purpose to which the cancellation was preparatory, 
has failed; and, therefore, the first ought to stand, as 
unrevoked, The reference to it’in the codicils, and the 
preservation of all under the same sealed envelope, are 
much stronger than the circumstance relied on in Hyde v. 
Mason, of the testator not calling for the duplicate left 

with the executor. It is asked, why cancel, if not to 
‘Fevoke, in this case? But it may be asked in reply, wh 
cancel simply to republish? For it is clear, that t 

’ party intended the property to go by the paper, either as 
being unrevoked or republished. If a republication was 
not intended (and it seems almost absurd that it should 
be), then the supposed revocation must have been with 
the view of making a new will; which was never carried 
out, and probably was instantly abandoned. If that 
be thetrath of the case, the revocation referred to the 
making of a new will, and was not to take effect before 

\ the occurrence of the relative act, namely, thé execution 
of a new and effectual will. The documents indicate this 
train of thought in the mind of the party. Intending a 
will with most of the provisions of the old one, but with 
some change, he at first purposed that the whole should 
be in one instrument; accordingly, he drew his pen 
across his name on the old paper. Then it occurred to 
him, that he might make the alterations by a codicil; and, 
from hurry, or to save the trouble of writing all over 
again, he determined to give that form to the instruments, 
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Jone, 1837. and not to revoke the first will. Hence the 
Beruzuzj. words of the first codicil: “I wish my will to remain as 


.. 


Moors. 


it is, only,” &c. It is the natural language of a person 
in his situation to himself. It is also a declaration to those 
who might find the paper after his death, that the apparent 
cancellation was not to be taken, as by itself it might be, 
to be evidence of a final revocation of that paper. ‘The 
contrary being my meaning, I evince it to you by reinstat- 
ing my signature, and by writing a codicil on the same 
paper, and therein saying that the first is stil/ my will, and, 
therefore, never was definitely revoked.’ In every point 
of view, therefore, we think the Court and jury were 
warranted in saying that. the revocation of this instrument 
was not established by the evidence, and that the pre- 
sumption of it was repelled. 

Judgment affirmed; ‘which is to be certified to the 


Superior Court of Caswell, that further proceedings may- 3 ¢ 
be had in the proper Court for the full probate of all these 


papers, as being together the testament and last will of 4 
the testator, to pass his personal and real estate, pre? 
disposed of. 


Per Curiam. 


DEN ex dem. ANDREW HOYLE »v. LERAY STOWE. 


A deed of bargain and sale made by an infant, is avoided by his executing 
upon his arrival at full age, another giged of the came kind, nt 
same land, to a different person. 

It seems, that to ratify a bargain and sale made by an infant, some act done, 
after full age, proceeding upon the notion that the estate created by the 
deed subsists, is necessary, as the receipt of the purchase-money, or the 
like. But if declaratjons be sufficient for that purpose, they must be clear 
and unequivocal, and made with a view to its ratification. 


Esecrment for a tract of'land, tried at Mecklenburg, on, 
the last Circuit, before his Honor Judge Saunpers; when 
the case appeared to be as follows. 

Thomas Houston was seized in fee of the premises in 
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the declaration mentioned, under the will of his father, Jove, 1837, 
subject toa term therein given to the testator’s wife ; and “Hous” 
being so seized, conveyed the premises by deed of bargain Srows, 


and sale, to the lessor of the plaintiff, on the 19th day of No- 
vember, 1827. Prior to that time, the defendant entered 
into possession of the land, under a lease from the widow, 
and was thus possessed on the 10th day of December, 

. 1828; and on this last day the defendant purchased the 
premises and took a deed of bargain and sale therefor, 
from the same Thomas Houston, who came to the age of 
twenty-one years, in October, 1828. The term bequeathed 
‘to the widow having expired, the defendant continued his 
possession, claiming the fee under the deed of Thomas; 
whereupon this action was brought on the 5th day of April 
1831. 

On the trial, the lessor of the plaintiff objected to evi- 
dence offered on the part of the defendant, tending ta 
éstablish the infancy of the bargainor when he executed 
the deed to him, the said lessor; but it was admitted by 
the Court ; and upon it the jury foundthat f act. 
se! “The lessor of the plaintiff then gave in evidence the 

"depositions of Andrew Allen and of Mary Friddell. The 
7 » who is the mother of Thomas Houston, stated that 


3 3 ‘A she resided in Tennessee, and that her son was living with 


her until he came into North Carolina shortly before he sold 
and conveyed to Stowe: that when he was about setting 
out she heard him say, that Hoyle had paid him honourably 
for his land, and that he was solicited to sell it again; but 
that he then promised her that he would not. Allen stated, 
that the evening before Houston left home, he informed 
the witness, that he was sglicited by some persons to sell 
his land again, and he asked his advice upon it: that to 
an inquiry of the witness, he answered, that he had once 
sold to Hoyle, who had paid him honourably, but those 
who solicited him to sell, wanted to make out to him, that 
he was not then of age,. The lessor of the plaintiff also, 
gave further in evidence, that after Houston arrived in 
this state, he stated to a witness, that Hoyle had paid him 
a fair price for the land, and that he had spent the money ; 
but he did not say what he intended to do. 
Vou. u. 41 
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June, 1831. The counsel for the plaintiff ’s Sea thereupon insisted 


~ Bevaa 


Svows. 


before the Court and jury, that although the said Houston 
might have been an infant when he executed the deed to 
the lessor of the plaintiff, yet the defendant could not take 
advantage thereof in avoidance of the said deed: that the 
said deed was not void, but at most only voidable, by the 
act of the said Houston; and that he had done nothing 
whereby the same was avoided: and that the said deed, + 
although originally voidable, admitted of ratification and 
confirmation by the said Houston, after full age ; and that 
if the jury believed the witnesses who deposed to the acts 
and declarations of the said Houston, he did thereby 
recognize, ratify, and confirm the same, so that it could 
not afterwards he avoided by him, nor be impeached in 


this action. 


The Court instructed the jury, that the deed to’ the i- 
lessor of the plaintiff was not void, although Houston 


might have been an infant at the time he made it : that it Be 
was voidable, and might be disaffirmed by him; anid 1! i 
he, and others succeeding to his rights, might take d ve 1 
tage thereof: that Houston could also waive the e: 

to the deed, which he might take on the ground of 
infancy, and after full age might affirm and ratify it as} 
deed : but that the facts and declarations deposed to by the 
witnesses although occurring after the full age of Hi 

and before he made the deed to the defendant, did sot 
amount in law to an assent to, and affirmance of the said 
deed to the plaintiff’s lessor, so as to disable the said 
Houston from conveying the premises to the defendant 
by the deed he afterwards executed to him. A verdict was 
given for the defendant ; and frém the judgment rendered 


thereon, the lessor of the plaintiff appealed. 


A. M. Burton and Badger for the lessor-of the plaintiff. 
D. F. Caldwell, for the defendant. 


Rorrin, Chief Justice, after stating the case as above, 
proceeded as follows:—The plaintiff's objection to the 
evidence, and the first part of the instruction prayed by 
him, rest on the same position. It is, that the disability 
of infancy can be insisted on only by the infant himself, 
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or his privies in blood; and thut a privy in estate cannot Jons, 1837. 
allege the infant’s deed to be void., It may be true, that Horiz _ 
the infant or his heir alone can disaffirm his deed. It is gv) 
his privilege ; and until he shall treat the deed as void, or The disabi- 
act upon a right to the estate as if a deed did not exist, ¥ F Saas, 
third persons may not assume the privilege. But after the insisted C. 
party has disaffirmed his deed by an act legally sufficient a fon 
for that purpose, then his allienee, and indeed all persons, hs privie 
may treat the deed as null; for it is then all one, as if it privien in 
never had existed. If this were not so, land once conveyed estate can- 
by an infant and resumed by him, would be forever after —— 
unalienable. His Honor, therefore, laid down the law — 
properly, that the party to this deed might disaffirm it; infant has 
and when that was done, that others might take advan- oats —d 
tage of the disaffirmance. be disaf- 
The remaining questions are, whether the deed to Hoyle praca 
was in this case disaffirmed- and avoided; or whether it 
bed ratified or confirmed. 
ie _ Before proceeding to discuss these points, it is to be 
observed, that in the Superior Court, an important 
ition was yielded to the plaintiff; which is, that the 
ed in question was only avoidable and not void. That 
is the doctrine of the case Zouch v. Parson’, 3 Bur. Rep. 
1794, and has been subsequently recognized upon the 
authority of that case. But the point does not seem to 
be at rest. It involves much learning, and there will be whether 
found on it, an irreconcilable conflict of opinion among the deed of 
judges and jurists of great eminence. While some deeds ‘cia gd * 
of infants are agreed on all hands to be void, and it is said oly void. 
that others are voidable,,jt is seen that those who hold the 
latter opinion, differ as to the principle which presents 
them from bei.g null ab origine : it being held by some, to 
be the solemnity of the instrument; by others, the delivery 
of the thing conveyed by the infant personally ; and by 
others, the apparent benefit or disadvantage of the infant. 
It is not proposed to go into this discussion; for the deci- 
sion of the question is not necessary to the decision of this 
case. It is not, indeed, readily apprehended what is Is lsat 0 
meant, when it is said that a deed of bargain and sale {4 e. 
by an infant, is only voidable. It may be that it oe tre 
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Jone, 1837. js not void in the sense, that the other contracting party 
Hore or strangers can so treat it; or in the sense, that it admits 


Stews, Of confirmation by some method or other at the full age of 


iofant in. the bargainor. But it is a different question, whether 
eficaciods ag against the bargainor himself, or those in privity with’ 


until con- 


firmed; and him, it is not to be regarded as inefficacious until ‘it be 


mast the confirmed : whether the evidence of confirmation must not 
tonfirma- come from the bargainee, to cure the original defect of his 


= come title: or whether the evidence of the avoidance is to come 
rom him 


claiming from the other side to get clear of the deed as a convey~ 
i it? ance? An entry wil avoid a feofiment made by 
Afeofiment an infant. It is necessary, because the feofiment 
by an infant passes the land itself, whereby the feoflee gets a defeasible 


svoided by estate, and that must be divested before another can have 


heeeeeno. Sucha right as is necessary to maintam an action for the 


ther-person possession. a deed operating under the statute of 


re pew uses, does not the land, but only the use; and the” 
ment, be- statute transfers the possession to such use as the —— 
eee of the figtties raised. Now, an infant has not 
land itself, the view of a Court 4f equity,’ to contract for the a 
a his land ; and his contract raises no use which can be then 
‘estate. enforced. How, then, upon his bargain and ee z 
ae stand seized to a use, which the statute can execute? 
penawh ged Lord Coxe lays it down, that a deed of an infant, operat 
uses, does ing under the statute of uses, will not pass the land, and 
no tans- may be avoided by the infant when he will; fori tof no 
land,and effect to raisea use. 2 Inst. 673. Then no act of the 
= om bargainor is necessary to revest his estate ; for as between 
exeoutedas him and the bargainee, it never vested in the latter, nor 
paced was out of the former. If the  baitgainee were to bring tres- 
cery; and pass against his bargainor, the lattemight give his infancy 
y mee Sie in evidertce on not guilty.or liberwm ‘tenementum ; for it 
by the con- geyld be done in no other way. It isnot perceived either, 
tract of ; 4 : 

infant to Why the infant may not at once bring ejéctment for the 
— » «land, without a previous ‘disaffirmance in pais; for the 
e-ems thing to be avoided is not as estate, but simply ‘the deed. 
pee If an infant be sted‘on his bond, he disaffirms it by plea 
per simply. If he sells personal chattels, he disaffirms the 
‘without an Whole contract, whether by delivery or by , by suing 


»*hd for the chattels; which is the constant . At4s 


‘ 
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étherwise in the case of land, when the conveyance ope- Jone, 1837. 
rates by way of transmutation of the possession. But a 
deed of bargain and sale is out of the reason of that. _ ». 
Upon principle, therefore, it would seem that ejectment by plea of 
‘om an infant’s bargain and sale cannot be mainteined not  goilty, 
against the bargainor, or one in possession under him, > han wey 
unless a confirmation afier full age be shown; as without tum. 
it, the lessor’s title is in itself defective. The reasoning Ard ee: 
in Zouch v. Parsons, tends to the contrary; though the ment can. 
particular point decided, may stand with it. That was, woh + , 
that the infant, heir of a mortgagee in fee might, after pay- on it with- 
ment of the mortgage money, convey the premises by lease jing raha 
and release. When the case has been subsequently dis- wey 
‘cussed, it has been generally allowed to be right on this age. 
ground, if no other; that by a modern statute the infant 
was compellable in the Court of Chanceryggp convey the 
‘land; and therefore, that one Court couldigt hold the act 
yid, when voluntarily done, which, if fot thus done, 
Court would coerce. It is to be observédyhow- 
that although the Chancellor would in such a case 
’  “d@eree a conveyance, it is to be considered what species 
of conveyance would be proper, and that he ought net to 
select’ one that upon its face would be ineffectual at Jaw, 
unless prescribed in the statute. But it is certain that 
Lord Mansriexp, and his associates, did not place the 
decision on that principle; but, on the contrary, treated 
it as a general question on the capacity of infants to com 
‘vey. To the general proposition, that an infant’s deeds 
‘of bargain and sale, or lease and release, are not void as 
‘against himself, the foregoiig doubts have been suggested. 
The most serious dissatisfaction with it has been indi- 
cated, not unfrequently, and judicially; and Mr. Preston 
‘in his able Treatise on Conveyances, p. 248, besides other 
‘respectable writers, has animadverted on it in a strain 
which is unusual in the profession. It is certain, at least, 
that the general reasoning in Zouch v. Parsons, is not, at 
‘this day, received as settled law. Its adoption or rejec- 
‘tion is not indispensable in the case before us; and there- 
fore, it has been deemed proper, while it is not denied, to 
let it be seen that an approbation of it is not to be inferred, 





Jone, 1837, as it might, from a silent acq iesce ! 
“fous in the instructions delivered to the fury. 

* If this deed be only voidable, and admitted of liek: 
mation, the Court is clearly of opinion, that it has been 
avoided by the making of the deed to the defendant, and 
had not been previously confirmed. It seems to be quite 
well established, that a deed of bargain and sale to another 
person after full age, is a complete di and 
destruction, on the part of the bargainor, of his pigior deed 
of the same kind, executed during infancy. No in 
the English books, directly in point, have been 
That of Frost v. Wolverton, Str. 94, is most nearly analo- 
gous. It was a fine, with a declaration of the uses by an 
infant ; and afier full age he made declaration of 
other uses. It was held, that the estat® should go accord- 
ing to the latter. But in Jackson v. Carpenter, 11 John, ~ 
Rep. 539, and Jackson v. Burchin, 14 John. Rep. ; 
Court of New York heli that a second deed, as 
equally-solemn and notorious as the first, was an 
avoidance of it; and in one of these cases the t 
was out of possession. In the case before us, the r 
_ need not be carried so far. Here Hoyle was nev 
possession, actually or constructively ; but the ¢ 
had the possession under the lease from the widow: and 
took his deed while thus ia possession. The 
therefore did all that he could do in avoidance of his first 
deed; which must suffice, since the deed was in some 
way voidable. In this respect, the case is like that of 
Tucker v. Moorland, 10 Peters’s Rep. 59; in which Mr. 
Justice Srory delivered’ the opinion of the Court, and 
elaborately investigated all the questions debated before 
us, and came to the same conclusion on this point. 

In the same case, the Supreme Court of the United 
States furnishes the authority of their judgment, “ that if 
Whe after full age voluntarily and deliberately recognize a 
deed, which he made during infancy, as an actual convey- 
ance of his right, or during a period of several months 
acquiesce in the same without objection, yet he may 
impeach it on account of his minority ;” and may do so by 
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ig th PEEP ivy bargain ead. eal to June, 1637. 
. Tt was held, that neither proposition Bons” 
insisted on by the plaintiff, is true; that recognition ,o 
merely of the existence of the conveyance was not, itself, . 
a confirmation, and a fortiori, that acquiescence could not “? 
be. It is singular, if a bargain and sale of an infant 
was deemed in England to be voidable only, that no deci- 
sion of the courts of that country, or a dictum, can be found 
upon the question, what acts.or matters will avoid it, or 
'» ‘will constitute a confirmation, and impart validity to it. 
The cases of acceptance or payment of rent afier full age, 
on a lease made during infancy, which are stated in the 
books as confirmations of the lease, do not cover the ques- 
tion raised by the. before us; for those are acts 
which in. theaaeel evidence of ageriancy, and, in the 
2 of an estoppel, create an interest i the other party. 
en the receipt of rent by the wife, after the death of 
ad, is a confirmation of a lease of her land 
luring the coverture. Doe ex dem. Collins v. Weller, 
» Rep. 474. .2 Saund. 180, note 9. In those cases 
eis a benefit arising and received by a distinct act 
5 Teuep is sui juris, In Baylis v. Dinely, 3 Mau. 
& Selw. 482, to a plea of infancy to debt on a bond with * 
2 penalty, it was replied, that after full age, the defendant 
ratified and confirmed the bond. On demurrer, the repli- 
cation was held to be bad, because it did not set forth 
how or by what means the ratification was made; and 
Lord Exzennoroven declared himself of opinion, that the 
requisite act of confirmation after full age, should be of as 
great solemnity as the original instrument. It may be 
doubted, then, whether any verbal declarations will 
suffice; or any laches or acquiescence, unless for so long a 
time, that the possession under the deed constituted per se 
a title. We find but a single case decided anywhere in 
the affirmative. But that isone in our own courts. Howey 
v. Reynolds, 1 Hay. Rep. 143. It is shortly reported, abd 
was, morever, decided by a single judge at Nisi Prius, 
upon the authority of the cases on the acceptance of 
rent, cited from the common place books, which do not 
seem applicable, as has been already remarked. But 





Jove, 1837. admitting that case to bé | is only an authority 
Hox where the declarations are direc! tween the parties to, 
Srows. the deed, and contain an explicit recognition of the deed, 
and expression of the maker’s satisfaction with it, as a 
conveyance. Nothing less, we think, ought or can suffice. 
Even the personal contracts of infants do not bind upon 
the mere recognition of them after full age, nor upon the 
acknowledgment that the debt is due; but only upona 
ratification by express promise; or by an unequivocal 
act, from which the inference is certain, that a legal. 
liability was meant to be acknowledged. Much less  . 
should loose and ambiguous words, from which inferences. — . 
of opposite kinds may be drawn, uttered incidentally in 
casual conversations, and without deliperetion and withest ae “4 
any view at the time of thereby ming his previous 
voidable deed, deprive the person of his right in. ew 
realty. The conversations of Houston with Allen, ¢ . 
after he came to this state, are nothing. more ‘*> 
acknowledgments of his having made a cont 
Hoyle; without the least. reference to any deed i 
had made, or might have made; and peut 
it uncertain, whethér or not he would acquiesce nf be 
‘sale. The same may be said of the evidence of his motherye 
except that he promised her that he would not sell th | 
again. But she does not explain his reason, or her own, for a 
wishing such a promise. It might have been, that she 
desired that he would not sell to any person, but keep his — 
paternal estate; and that he assented on that account; 
which would imply an intention to disaffirm the contract 
with Hoyle. She may have wished him to complete the 
sale to Hoyle; and he may have replied as he did, merely. 
to gratify her, and without an intention of fulfilling his 
promise. On the other hand, it is said that he might have 
had such an intention; and therefore it is insisted for the 
plaintiff, it should have been left to the jury quo animo? 
But the answer is, that it does not appear the mother 
knew that he had executed a deed: neither made any 
allusion to it. How, then, could this particular instru- 
ment be thereby confirmed, as the son’s deed? There is 
no evidence that the conveyance was in her mind, or in his ; 
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much less, that either 
ratification of it as a ance. In the cases cited from  Horiz 
Johns6n’s Reports, the declaration of the bargainor to the 
second bargainee, at the time of executing the deed, that 
he had made the first deed twelve years before, and an 
acquiescence during all that time, were not deemed obsta- 
cles to the operation of the second deed, either as an act 
in avoidance of the first deed, or as passing the title to the 
last purchaser. 
We think, indeed, that there ought to be some “benefit 
arising to the bargainor, and distinctly received by him, 
after full age; or, at the least, a plain, positive, and express 
ratification, by declarations made with that view. We do 
not lay it down that this last, even, will do. It would 
oS + oe seem, that there should be some -act which, inde- 
| ee pendent of the words, imports an estate or interest in the 
~ -vebarg dais, or an acting in fulfilment of the contract, on 
ich the deed was given; as if the bargainor purchase 
‘tak ke $ a conveyance for a part of the same premises; or 
8 a part of the purchase money after full age, or the 
~ Bat if declarations-are in any case sufficient, those 
_ _@proved in this case have no tendency to establish the rati- 
~ “fication of the deed, but could only mislead the jury. The ~ 
- Court’ therefore, properly told them, that they did not 
‘amount to’an affirmance. After the clear act of disaffirm- 
ance shown on the part of the defendant, the onus was on 
the plaintiff to establish a previous ratification, or confirm- 
ation, as it is called. That he could not do by proof of 
declarations from which, by possible or strained construc- 
tion, the ratification might ingeniously be inferred; but 
only by such as imported a present, express, and direct, 
intent thereby to ratify. . 
Pex Curiam. Judgment affirmed. 
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MARCUS W. SMALLWOOD »v. SAMUEL SMALLWOOD. 


An acknowledgment or promise, to repel the statute of limitations, must be 
distinct and explicit ; and where the plaintiff's claims consisted of two debts 
only, one of which was barred, a letter from the defendant to Lim, as fol- 
lows—“I do now, and have always appreciated your favours and kind. 
nesses to me; and they shall not go unrewarded by me; but I shall want 
some little time to meet your demands,”—is too vague to entitle the plain- 
tiff to recover, as it may apply only to the debt which was not barred. ~ 

Assumpsrr, in which the plaintiff declared, first, upon @ 
promise by the defendant to pay as soon as he, the defen- 

dant, was able, averring his ability. Secondly, upon a 

promise to pay on request. Pleas, non assumpsit, ~— = | 

statute of limitations. 
Upon the trial, at Beaufort, on the last Circuit, 

. his Honor Judge Nasu, the plaintiff proved that the¢ 

dant was indebted to him in two several sums, one for 

hundred dollars, which aecrued in the year 1830; an 

other for five hundred dollars, due in the year 1833. ~ 
defendant proved a payment of the last, and relied 

his plea of the statute of limitations, as to the first de 

To repel this defence, the plaintiff read the folle 

extract of a letter from the defendant to him, dated 

ary the 19th, 1836. a 

“Dear Brother:—Having been engaged rather more 
than common, since my return, I have neglected to answer 
your letter. You say I have property worth twenty-five 
thousand dollars: I suppose this so, taking into considera- 
tion the present price of slaves. I do now, and have 
always appreciated your favours and kindness to me: they 
shall not go unrewarded by me; but I shall want some 
little time to meet your demand.” 


His Honor instructed the jury, that this letter prevented 
‘the statute from barring the plaintiff’s claim for the two 
hundred dollars; that the word demand contained in it 
extended to every debt which the defendant, at the date 
of it, owed the plaintiff, whether consisting of one, or of 
several distinct sums: that from it, they had a right to 
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infer the contents of the letter to which it was an answer ; Juve, 1837. 
and if they believed that the plaintiff ’s letter contained a Suat.woop 
demand for the two hundred dollars now in controversy, gus:.woop 
as well as the five hundred dollars which had been paid, 
the answer took both sums out of the statute; and that it 
was the duty of the defendant to show them, that the 
promise contained in the letter of the 19th of January, 
1836, did not extend to the two hundred dollar claim, but 
was confined to that for five hundred dollars. A verdict 


was returned for the plaintiff; and the defendant appealed. 
W. C. Stanly, for the defendant. 
’ J. HL Bryan, and B. F. Moore, for the plaintiff. 


p> ‘Rorrm, Chief Justice—A slight examination of the 
teports discloses such a fluctuation of opinion upon the 
jon presented by this case, that it is at once perceived 
» be impossible to lay down, what acknowledgment will 
p.will not take a parol promise out of the statute of limi- 
without coming in conflict with some previous 
Gdication, or, more probably, a series of adjudications. P 
i not, therefore, pretend to go through the cases, 
“either in an attempt to reconcile them, or to sustain our 
"| judgment by the authority of any of them, as being the 
| best precedents. We think it sufficient to remark, that it 
is now a good many years since the courts of England and 
of this country, generally began to regard the statute of 
limitations as a beneficial law, promoting repose, and 
necessary to secure individuals from stale demands; 
demands deemed by the legislature to be unfounded, 
simply because they are stale. It has therefore received 
a benign interpretation, with the view to its execution in 
its spirit. To insist on the protection provided in it, has , 
not of late been looked on as an attempt to take an uncon- 
scientious advantage, and avoid the payment of a just . 
debt, although in some instances it may be so; for the 
legislaiure, thought it so generally just, that they enable * wt, 
all persons to rely-on the lapse of time as a bar. It is not be 
then the duty of judges, as upright men, to withhold that 
protection, upon evidence, that possibly or probably, the 
debt had never, in fact, been paid. The principle of con- 
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Jone, 1837. struction, which takes a case out of the statute, upon infer- 
Suatwoon ence or evidence of the probable subsistence of the debt, is 
Suatzwoon. 2>8urd; since satisfaction was always an answer to the 
action, and the plamti#f ought to make out his case by 
more evidence than wil merely incline the scale to his 
side. The true principle of the statute is, that time is a 
presumption, and a strong presumption, of satisfaction. 
It is not a presumption of the very fact, to be deduced by 
the country; but it is a definite and positive legal pre- 
sumption, declared by the legislature, and to be observed 
by the judiciary. To repel it, the plaintiff ought to give — 
‘distinct and plain proof that the débt is unpaid; which, 
according to the statute, can be done only by showing, that 
the promise, on which the action is founded, was made, or 
renewed, within the time of limitation. In either case, 
the promise must necessarily contain, either expressly,or 
by plain implication, a distinct and ae to Y a 
ipay the debt, as stated in the declaration. 
in terms either absolute or conditional. But 
a promise to pay, express or implied. HURL? 
The great difficulty i isin applying the rule to the sant il 3 
given. if the promise be express, that the defendant will . © 
pay to the plaintiff a particular sum of money due on @ 
previous contract, there is a duty plainly undertaken, 
which can be enforced without the hazard of working 
injustice, or infringing the statute. But when the promise 
is not express, the danger of mistaking the meaning of the ; 
supposed debtor, and of departing from the intention of the 
Jegislature, arises, and presses itself upon the consideration 
of the Court. It is at this point, that the judges of later 
times have halted, and declined going all the lengths, to 
which their predecessors had proceeded. This Court has, 
im ‘several cases, intimated, that we participated in the 
impression of our cotemporaries. 
It is to be recollected, that every promise alleged in 
pleading, is alleged as anexpress promise, and must be, 
‘of course, so found. It may, indeed, be found upon evidence 
that is not what is‘called direct or express-evidence ; pro- 
vided it satisfy the mind that the party did, at some time, 
expressly promise, as alleged. This is what is ‘called a 
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promise implied by the law. If the original undertaking Jo™®, 1837. 

was more than three years before suit brought, the plaintiff, Suazzwoop 

whether he declares on the subsequent undertaking, as @ gy4:, woop. 
new and substantive promise, or on the first as a continuing 
promise—of which the latter is evidence—cannot support 
his allegation by subsequent declarations of the defendant, 
if} wpon the whole, they contain a denial of his liability, and 
a refusal to pay. It seems to us, therefore, although a 
person acknowledge that he contracted a debt, and that he 
has not paid it; yet if he at the same time insist that the 
statute of limitations exonerates him from liability, and 
upon that footing refuses to pay; that, in such case, the 
bar of the statute is not removed. It cannot be implied 
that the party expressly promised to do a thing, which, it 
is proved, he expressly refused todo. If the same quali- 
fying words were put into the declaration, every one would 
nom that in pleading, they negatived the express 
in also contaiued, namely, the promise to pay. 
= ra are jally placed on the record, when the defen- 
% ., dant puts in no other plea but the statute, which need not 
re even a protestation ; yet on demurrer, or on verdict 
= ‘the defendant, the bar is complete. It must be the 

same on evidence of such declarations. 

- So it would seem, on principle, it is if the language of 
the defendant is so vague, that it cannot be told with cer- 
tainty to a common intent, whether or not he meant to 
renew or continue his original obligation; or to what 
extent he thereby meant to renew or continue it. For no 
inference ofa promise can rightly be made from words 
which do not, at theteast, import a willingness at the time, 
or an acknowledged liability to pay. The bare acknow- 
ledgment, that the debt was originally due, does not estab- 
lish that it is still due. Nor even if he make the further 
acknowledgment, that he has not paid it, does it follow 
that he is willing and promises then to pay it, or has so” 
done at any time after the first promise. The moral 
obligation is apparent, and is sufficient to sustain a new 
promise, or keep the old one alive, if re-acknowledged ; 
but it constitutes or proves neither such new promise nor 
re-acknowledgment. For that purpose, there ought to 
‘be something that indicates an existing willingness or 
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Jone, 1837. intention to pay, or to remain bound. In this. case, we 

Suattwoop are unable to discover any thing that plainly indicates such 

Suitz woop. 22 engagement or intention. The words of the defendant’s 
letter are, “I do now, and have always appreciated your 
favours and kindnesses, and they shall not go a 
but I shall want some little time to theet your pra 
In themselves, they do notjmport a promise to pay 
Judging of the contents of the plaintiff’s letter from that 
of the defendant, the former, in part, at least, may have 
been one of congratulation’ ‘from one brother to another, at 
the recent propitious change in his circumstances. The 
reply acknowledges it to the extent supposed in the plain- 
tiff’s letter, and adds, that it is even greater. Then comes 
the sentence quoted. The terms of it denote a purpose to 
requite acts of personal friendship, and,-it may be, of pecu- 
niary aid, by something of the like kind. To reward 
kindness, or return favours, is not language usyally pe tanes 
to the payment of debts. That is all that ig | this 
There is no admission that the plaintiff had a 
to the defendant, or for his use, much less an engagement _ 


to pay it. 


The latter part of the sentence is relied on by 
the plaintiff’s counsel—“ but I shall want time to- bea 
your demand.” So far from being in itself @ promise t 

pay, it is a qualification of the previous part. It is saying, ~ . a 
that even what I intend to do by way of “ rewarding your’ e a 


fiend 


kindness,” I cannot now do. 
But if this letter could be deemed a promise to any pur+ 
pose, there is an insuperable difficulty in applying it tothe: 
debt now claimed, because it has no reference to, or connée- 
tion with it, as far as we can discover. To what extent is 
the supposed engagement to be carried—that is, what debts 
shall it be taken to revive or create? It has been much 
disputed, where there has been an acknowledgment within 
three years, whether the action is to be on the new or the 
old promise. We have thought ourselves authorized to say’ 
that it may generally be on the old one, asa continuing 
promise. But the doubt upon that question goes far to” 
show, what should be the nature of the acknowledgment, 
which preserves the original undertaking, and gives effect 
to it, as continuing. The form of pleading is a matter upon 
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which there may bea different practice, without injary ; Jows, 1837. 
but itis most material to the rights of the parties, if an Sustiwoon 
acknowledgment, to repel the statute, need not be the same gM 
with, but may be substantially different from one, on which, : 
asa substantive cause of action, there could be a recovery. 

We think, that in each case, the acknowledgment must be 

in terms and meaning the same ; and that it will not remove 

the bar of the statute, unless it might be laid in the decla- 

ration as a promise to pay the’same debt, and to the same 
extent as the plaintiff is now seéking’'to recover. Without 

such a restriction, all the mischiefs will arise, against which 

the statute was meant to guard, and persons may be ruined 

by strained inferences from loose’ conversations. Now, 

when it is said, that one person promised to pay to another 

his debt, the questions immediately present themselves— 

what debt? to what amount! These questions can be 


| answered sati ily only by showing that a certain sum 
; - = i or that there was a reference to something 
- it certain what debt, or what amount, the 


party had in his mind. It cannot include any thing that 
| mot appear to have been referred to in it; for nothing 
- bai a reference can explain what the person meant. 
F Without it, the language is altogether indeterminate. 
Here, the expression is,“ your demand ;” without saying 
what that is; or how it arose; or how it may be ascer- 
tained. it is impossible to collect from these expressions, 
by. themselves, what was the nature or amount of that 
demand. For that reason, no recovery could be had on it, 
if-declared on as an original promise, unless there was other 
evidence, not given here, to establish what debt or debts in 
particular. the writer then meant—that being the true 
criterion of the extent of his promise. It is not like a 
promise to settle accounts. That admits the amount to be 
uncertain, and engages to make it certain, in a particular 
way, namely, by computation; and to pay the balance to 
be thus ascertained ; for a promise to account, is a promise 
to"pay, as well as to adjust the balance by accounting. It 
is:therefore an express promise to pay the balance ; unless, 
as in the case of Peebles v. Mason, 2 Dev. Rep. 367, it be 
qaalified by terms which deny that the balance appearing ' 


/ 





, 336 IN THE SUPREME COURT 


Jowe; 1837. on the accounts as they stand, is the true balance, » In 
Saatwoon this case, the claims are altogether on the side of. the 
adie: plaintiff, and consist of three distinct demands; one, then 
barred by the statute; and two others not. Can it_be 
said, with any certainty, upon this evidence, that. 
defendant referred to the first, under the word “ 
Perhaps it might so appear, if the letter of the. plain 
which the defendant’s an answer, were before.us.._ 
that made a demand is debt, doubtless the defendant 
referred also to it. But it is not before us, as neither party 
chose or was able to produce it, or prove its contents, 
They can be gathered only from the reply of the defendant ; 
and we see nothing in it from which the jury could believe, 
upon legal grounds, that there was a demand of thisparti- 
cular debt of two hundred dollars, on the part of the plain = 
tiff. The general nature of the plaintiff's letter, as gaya: oy 
from the reply, has already been adverted to. Itis 
probable, that a brother’s congratulation should be i * im " 
diately followed by a dun. That must, at the time, have Bs 
been unnecessary, in the writer’s opinion. At least, it . 
would have looked ungracious, and more like felicitati 
himself, than his brother, on his accession of fortune. T Bs 
term ‘‘demand” may therefore not have been used ii 
reference to any debt of which payment was requested i 
that letter, but to the demand or claim his brother had on ee. 
the writer, as a benefactor. But supposing the letter to. eS 
have requested payment of some debt, can it be supposed = 
to have entered into particulars, and stated each demand, 
with a view to fish out a promise to pay any particular 
sum or sums? [If it had, the plaintiff would have taken 
care to retain evidence of the contents of the letter. At 
any rate, it lies on him to show that he did therein demand 
this debt, before it can be said that the defendant meant 
to include it in that demand. We think there is nothing. 
to justify such an inference; but rather the con 
Consequently, in our opinion, the plaintiff has we 
show that the defendant’s acknowledgment had any 
reference to this debt; and therefore it is not taken out of 
the statute. It is, in this point of view, like that part of the 
case on which is framed the count on a promise to pay. 
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when the defendant should be able. Such a count is good, Joxr, 1837. 
and such a promise might repel the statute, if the eount — 
were framed on the original undertaking, provided there Suarzwoos 
was proof of the requisite ability. But in each case there 
must also be proof to show what debt, in particular, was 
mentioned, or referred to in the promise. It is not sufficient 
to give evidence that the defendant was indebted to several 
persons, and declared in ge erms, that he meant to 
pay his debts; and when he le, he would pay them. 
To make a promise sensible and binding, it must be shown, 
both that a debt existed, and that it was referred to by the 
party. 
It may be admitted, that by connecting the terms of the 
defendant’s letter with the facts which we learn aliunde, 
that he had owed the plaintiff for moneys paid at several 
times to his use, we may suppose it not unlikely, that the 
“plaintiff ’s letter proposed some arrangemen tfor his satisfac- 
tion ; and that this sum was mentioned with others ; and, if: 
“go, that it might be inferred, that the defendant meant to 
assume all the advances, including this. But we think 
should be plainly a promise, or a clear acknowledg- 
nt of liability, to take a case out of the statute; and that 
jt should refer distinctly to the debt in question. Here the 
inference depends upon too many mere probabilities, more 
or less uncertain, to authorize its reception with any such 
degree of confidence as ought to be necessary to deprive the 
defendant of the positive protection of a statute. We think, 
in the language of the Supreme Court of the United States, 
“ that if the expressions be equivocal, vague, and indeter- 
minate, leading to no certain conclusion, but at best, to, 
probable inferences, which may affect different minds in, 
different ways, they ought not to go to the jury, as evidence 
of a new promise to revive the cause of action.” Here, 
-, are no clear terms of engagement to pay any debt ; 
‘aiid certainly, not this debt in particular. Judgment 
Feversed, and venire de novo, 
Per Curiam. Judgment reversed. 


Vou. 0. 
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HENRY B. ELLIOTT »v. NOAH SMITHERMAN et al. Adm’rs of 
SAMUEL ee 


A memorandum reciting the assignment of « promissory note aad 
to pay, on demand, a stipulated price therefor, is a negotiable » 
and proof that the note, in consideration of which it was made, 
forgery, cannot be admitted against an assignee for value, who 
before its dishonour. 

An endorsement of a note to & bona fide endorsee, made by the payee 
fictitious name, in which it was made to him, is valid, although the 
was assumed for a fraudulent purpose. 


Assumpsrr brought by the plaintiff as assignee, upon the 


following instrument, to wit: 


“ This 27th April, 1835. Then received of William 
Long one note on Cornelius Shields and William Carr, for 
three hundred and fifty dollars, which I promise to give 
him two hundred and sixty four dollars twenty-five cents; 
and I have paid him sixty-four dollars twenty-five cents; 
and the two hundred I promise to pay him, the said Long, 


whenever he calls on me for it—Samvgt S MAN,” 


Which was endorsed as follows: “ April 30th 1835. E 
asssign the within note to Henry B. Elliott, value ree’d. 
Wx. Lone.” 


The defendants pleaded the “ general issue,” and spe- 
cially that there had been no assignment of the note. 
Upon the trial, at Randolph, on the last Circuit, before 
his Honor Judge Dic, the plaintiff having proved the 
execution of the instrument, the endorsement to him by 
the payee, and a demand after the endorsement but before 
suit, the defendant objected, that the note was not negoti- 
able ; and moved that the plaintiff be nonsuited; which 
was refused. The defendants then offered to prove, that 
the note set forth as the note of Cornelius Shields aud 
William Carr, was a forgery, and that, therefore, there 
was no consideration to the maker of the note deelared 
on; but the Court rejected the evidence. The defendants 
further offered to prove, that the person who signed the 
endorsement, and to whom the note was made payable by 
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the name of William Long, was not in fact named William Juwe,1837. 
Long, but had assumed that name with a fraudulent intent E.uorr 
to defraud the intestate, or the plaintiff, or some other PR ig 
person, and that, therefore, the endorsement wasaforgery: an. 
but the Court rejected this evidence also, and charged the 

jury, that the instrument declared on, was a negotiable 

mote; and that if they believed it was executed by the 
defendants’ intestate to a man calling himself William 

‘Long, and the same man endorsed it by the same name to 

the plaintiff, the latter had a right to recover; and this, 
although the endorser was not in fact named William 

Long, but had fraudulently assumed that name for the 

purpose of defrauding the maker, or the assignee, or any 

other person. Under these instructions a verdict was 
rendered for the plaintiff; and the defendant appealed. 


Badger, for the defendant. 
Winston, contra. 


Dawret, Judge.—The first objection taken by the defen- 
dant to the charge of the Judge, is, that the instrument 


“Offered in evidence by the plaintiff, was not a negotiable 
mote. We think that the instrument (though inartificially 
drawn) is a note for the payment of money absolutely and 
at all events, and therefore is negotiable. Chitty on Bills, 
336. The case of Chadwick v. Allen, 1 Stra. 706, cited 
for the plaintiff, is very much like this case. Secondly, 
the defendant contends, that he should have been permit- 
ted to prove that the note was given by his intestate 
without any consideration, or that the consideration had 
failed. The note was executed on the 27th of April 1835, 
and concludes thus: “I promise to pay him, the said 
Long, whenever he calls on me for it ;” and it was endor- 
sed to the plaintiff on the 30th of April 1835, who bona 
‘fide paid a valuable consideration for said endorsement 
‘before any demand had ever been made. There is no 
precise time in which a note payable on demand, is to be 
deemed dishonoured ; but it must depend on the circum- 
stances of the case. Loose v. Duncan, 7 Johns. Rep. 70. 
Loomis v. Pulver, 9 Johns. 224. Chitty on Bills, 129, 
262-3, (note 6th edition.) When a check, or bill, or banker’s 
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Jog, 1837. note, is expressed to be payable on demand, or when no 


Bebaors time of payment is expressed, it is payable instantly on 
Summ presentment, without any allowance of days of grace; and 


the presentment for payment of such a check or bill, » musty 
be made within a reasonable time after the receipt of it. 
Chitty on Bills, 269, and note 345. Freeman v. Haskins, 
2 Caine’s Rep. 369. This note having been endorsed in 
so short a time as three days after its date, and before any 
demand of payment made, so far as can be collected from 
the evidence, it stands on the footing, we think, of @ note 
endorsed before it is due; and that as the defendant’s 
intestate had put it in the market, he is precluded from 
shewing a want of consideration to himself, so as to defeat 
the recovery of the plaintiff, who is a bona fide holder. 
Chitty on Bills, 127, and the cases there cited. 

The last ground taken by the defendant is, that he was 
prevented by the Court from showing, that the payee and 


endorser was not in fact named William Long, but had 


some other name; and therefore, (as he contends,) the 
endorsement was a forgery, intended to defraud the maker, 
the plaintiff, or some other person. The answer is, that 
the maker of a negotiable note puts it in circulation, and 
when it is endorsed by the payee, he stands in the same 
situation as the acceptor of a bill of exchange; and it is 
no défence for an acceptor to an action by a bona fide 
holder, that the drawer’s name has been forged. Chitty 
on Bills, 185, and the cases there cited. This note was 
made to a person, who represented himself as named Will. 
Long, and that identical person endorsed it to the plaintiff 
for value, in the name of Will. Long. It therefore passed 
the title; and the plaintiff is entitled to recover of the 
maker’s administrator. The judgment must be affirmed. 


Per Curiam. Judgment affirmed.» . 


ae 
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CHARLES W. BAIRD v. ISAAC B. BRADY. 


‘The statute of frauds of Virginia, making a possession of slaves for five years 
ander a bailment, fraudulent, as to the creditors of the bailee, has no effect 
unless the full term of the possession takes place within that state; and 
where it commenced there, but was completed in this state, it was held, that 
a under an execution issuing here against the bailee, acquired ne 
title. 


Dertve for three slaves. Plea non ‘detinet. 

On the trial before his Honor Judge Baizey, at Edge- 
combe, on the last Circuit, it appeared, that the plaintiff, 
who was a resident of the state of Virginia, loaned the 
slaves in controversy in the year 1830, to one Lynch, his 
son-in-law, who also was then residing in Virginia. 
‘Lynch retained the possession of the slaves for four years 
in Virginia, and then removed to the county of Edgecombe 
in this state, where he remained with the slaves still in 
his possession, until the month of June 1836. In that 
month the slaves were seized and sold by the sheriff under 
am execution issuing upon a judgment obtained against 
Lynch in Edgcombe. A certified eopy of the act of the 
General Assembly of Virginia, entitled “ An act to prevent 
frauds and perjuries,” was produced, and read to the jury. 
That act (see a copy of it in 3 Dev. Rep. page 162) pro- 
vides; among other things, that “ where any loan of goods 
and chattels shall be pretended to have been made to any 
person with whom, or those claiming under him, posses- 
sion shall have remained by the space of five years with- 
out demand made,‘and pursued by due process of law, on 
the part of the pretended lender, the same shall be taken 
as to the creditors or purchasers of the persons aforesaid, 
- 80 remaining in possession, to be fraudulent within this 
act ; and that the absolute property is with the possession, 
unless such loun were declared by will, or by deed in 
writing, proved and recorded.” 

Upon this case the judge instructed the jury, that the 
plaintiff was entitled to recover, as there was not five 
years possession of the slaves by the son-in-law in Virgi- 
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Jos, 1837. nia. A verdict was returned accordingly ; and the defen- 
“Baap dant appealed. 


» 
Brapr. 


The Attorney-General, for the defendant. 4¢ | 
B. F. Moore, for the plaintiff. ee 


Rorrin, Chief Justice.—The case does not involve the 
question, what operation is to be given here to a parol gift 
of slaves made in Virginia. If it did, there would be no 
hesitation in saying, that if it were effectual there, it would 
also be so here. But the instruction to the jury and the 
exception, both suppose the slaves to have been expressly 
loaned originally ; and upon that supposition, it was laid 
down that the defendant did not get the title by his pur- 
case at execution sale in this state. 

The correctness of that proposition cannot be controvert- 
ed upon any general principle of the law of contracts, ‘as 
established in any country. Merely by force of the con- 
tract, an owner does not part from the title of his property 
by hiring or lending it. He may, however, lose it by a 
bailment under such circumstances as are deceptive 
on third persons, who would be injured if the pro 
perty should not be liable on the contracts of the: bai- 
lee. On this latter ground, the exception in this caseis 
founded. 

By a statute of Virginia, it is enacted that a pretended 
verbal loan of goods te any person with whom possession 
shall have remained by the space of five years, without 
being honestly resumed, shall be taken as against the 
creditors of such possessor, to be fraudulent, and that the 
property is with the possession. The question is, whether 
a possession by the borrower for five years, begun in Vir- 
ginia and completed in North Carolina, is to be deemed, in 
the Courts of this state, to be fraudulent as against his 
creditors. On behalf of the defendant, counsel has con- 
tended, that the case is within the statute: that its 
meaning is, that a possession for five years establishes that 
it was not acquired under a bailment, but under acontract 
for the absolute property: that it is but one possession 
throughout, and as the statute is conclusive that it was not 
throughout upon a loan, it must be referred to a contract 
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at the beginning, for the title as well as the possession : June, 1837, 
and that the Courts of this state will apply the statute, Bamp 
upon the principle that the lex loci contractus ought tog." 
govern. 

The consideration of the objects and provisions of the 
statute of Virginia, leads so satisfactorily to the conclusion, 
that, upon a fair construction, it does not embrace the 
case at bar, that our judgment may be founded exclusively 
on that point ; without embarrassing ourselves by|inquiring 
what would be proper, if that statute did extend to it. 

In the first place, it cannot be admitted that the act 
places the liability of the goods to the creditors of the pos- 
sessor, upon the ground that the possession was not 
originally acquired upon a contract of loan, but upon one 
for the absolute property. If a contract for the property 
be at all within the purview of the act, as the foundation 
of the claim of a creditor of the possessor, that contract is 
not necessarily to be supposed to have been in existence at 
the time of the change of the possession. The provision 

is, that when there has been a possession for five years,“ the 
‘absolute property shall be taken to be with the possession.” 
Why so taken? Because there has been such long posses- 
sion. When so taken? At the completion of that long pos- 
session, and not before. As the possession by the bailee or 
any under him, establishes the property to be out of the 
bailor, then and not before; the period at which the sup- 
posed property for the absolute contract was made cannot 
be carried back to any particular previous point of time. 
The legislature indeed may suppose that the possession 
might have begun upon a secret contract for the absolute 
property... But that is not necessary to the purposes of the 
act. It is sufficient for the creditor if the property be taken 
to be in his debtor, at the period at which it is subjected 
to his debt; which is, at the end of five years. There is 
no legal necessity against supposing that the contract on 
which the possession was acquired, was for a loan; and 
that pending such possession there was a contract, by 
which the property also was acquired. It follows, even 
if the statute goes upon the idea that possession proves a 
contract for the absolute property, that it does not neces- 
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" Jone, 1837. sarily refer to the commencement of the possession as the 
Bary period at which that contract was made; esf 


Bisse. 


case in which it is proved that the -p 

expressly upon a loan. The possession in this ase, t 
fore, is not evidence that the contract was for the ab 
property, at any time anterior to the bringing slaves 
into this state. If not, they then belonged to the 

by the law of Virginia; and for that reason, by our law 
also; and they so remain still, so far as a contract is. 
requisite to divest his title, because no such subsequent 
contract has been proved. 

But in the second place, the statute of Virginia is of a 
character entirely different from that given to it in the 
argument. It does not proceed on the idea of a contract 
for the property, between the former owner and the pos-. 
sessor. [If it did, the title would be in the possessor for 
every purpose ; and yet it is so by the statute, only as to 


_ creditors and purchasers, and that by reason of fraud. Tn 


Watson v. Orr, 3 Dev. Rep. 161, the Court had occasion 
to construe this statute in reference to this point; and 
held that it did not affect the parties as between them- 
selves. It is a satisfaction to be now informed, that the 
Court followed the construction given to the act by the 
Courts of Virginia. We are then not to inquire what 
was the contract between the plaintiff and his son-in-law ; 
but whether the creditors under whom the defendant 
claims, were deceived, or could be deceived by the aets of 
those persons. To that purpose it is immaterial whether 
the plaintiff gave or sold the negroes to Lynch or not; 
for if the creditors have been deluded into the belief, upon 
grounds apparently reasonable, that he had, the slaves 
ought to satisfy them, although they were only lent, and 
not in fact given or sold. It is in fine, a matter of fraud, 
and not of contract. In that point of view, it seems 
impossible to say, that the statute covers the case. 
That part of the possession which occurred in North 
Carolina, was necessary to complete the period prescribed 
in the statute; and that part could not be deceptive on 
those who dealt here with the owner. 

By the laws of most countries, the possession of personat 
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chattels for a considerable time by owe , using and treating Juwm, 1837- 


them as his own, is. fraudulent ; use it induces the 
d to deal with the possessor as the visible owner. 
owner i is regarded as having intended the decep- 

; actually occur; and therefore, is justly 
probiliged from resuming his property, and withdrawing 
it from the creditors of the possessor, to whom it is justly 
forfeited, as far as it is necessary for their satisfaction. 
This is the true principle of laws for the prevention of 
fraud. Whatever may have been the contract between 
the parties, and admitting it to have been a loan; yet their 
‘overt acts are apparently inconsistent with good faith, and 
therefore, they establish bad faith, and an intended decep- 
‘tion on the rest of the world. The statute under conside- 
ration is based upon this principle. If it did not before 
exist in the law of Virginia, the statute created it there; 
“and fixes a possession of five years as that which shall 
constitute or prove the fraudulent intent. It is more 
probable that it existed asa part of the common law of 
that state; because, in the absence of legislative enact- 
‘ments to the contrary, possession is the natural evidence 
of the ownership of chattels, and it is an inference of right 
reason, that such a possession may deceive, and was 
intended to deceive. In that case the statute only defined 
and limited the possession that should be deemed frau- 
dulent. Previously, one for a shorter period might 
have been held by judges and jurors, sufficient evidence 
of fraud; but where the statute says that shall be the 
period, it must be understood to mean that a shorter 


possession shall not be deemed fraudulent. It is, therefore, _ 


now fixed at five years, whatever it may have been before. 
But whether existing anterior to the statute, or created by 
it, one cannot doubt that the rule proceeds entirely upon 
the ‘hypothesis, that goods can legally, and do usually, 
pass by verbal contract and delivery. It can have no other 
foundation ; for if they can pass only by. writing, or other 
notorious ceremony, the naked possession cannot evince an 
intent to defraud, and cannot in fact be deceptive, since 
the possession is no evidence of the existence of the requis 
VoL. u. 44 


Bamp * 
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Brapy. 
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Jone, 1837. site writing aE th 
“Bap is presented in ’ 


of title, unless it be continued adv Srecly, oleate to 

a presumption of a conveyance, for the benef rof 

sessor as well as his creditors. Possession Of land i 

is therefore, no evidence of fraud in akclivam 

therefore, the statute enacts that five years’ possensiaggioes, 
nothing short of it, shall be deemed fraudulent, it can 

mean only such possession as may be had in that state, 

where there is a presumption of title from the single 

fact of possession; for the fraud is an inference solely 

‘from the impression made upon the world by the posses- 

sion as evidence of ownership. If the possession had been 

for five years in Virginia, a creditor might have a right to 
satisfaction out of the slaves in this state. Thatmight 
also be true, although a part of the possession were im =” 
another state, provided that in the latter, as im Virgmia, — 
possession be also evidence of title. Weneednotentangle — 
ourselves in those inquiries; for the case before us ig ~~ 
essentially different from either of those supposed. Ifthe ~~~ 
fraud mentioned in this act, is inferred from the possession 
in Virginia, because it is: there evidence of ownership,it =| 
cannot be constituted by a possession of five years, Of = = 
which part occurred in this state, because here the posses- 

sion of the bailee is no evidence of title in him, and 
consequently is no evidence of a fraud on his creditors. 

By our law this particular species of chattels, slaves, 
cannot pass by gift, unless it be in writing, proved and 
recorded. To sustain the policy of our statute containing 

that provision, the Courts have been obliged to hold, that 
possession under a loan is not fraudulent agsinst the 
bailee’s creditors ; “ for it would be a manifest departure 

from judicial interpretation to treat as a fraud what the 

law,” as enacted by the legislature “sanctions.” Hill v. 
Hughes, ante, 1 vol. 336. The case which has actually 
occurred, is not therefore, within the statute of Virginia. 

The possession in Virginia did not amount to fraud. 

That wiich took place here cannot be connected with it, 
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so as tovconstitute the. fe te ‘of fraud is Jon, 1837 
repelled, when it is known . in ts state, no argument ~ Baiap,- 
of title can be drawn from a paequired by loan pv 
and therefore, that no person could be deceived by it. 
The o could not have intended to defraud persons 


with his son-in-law, by allowing him to bring 
the slaves into a state in which possession under a loan is 
no proof of title or fraud ; and therefore, he is not within 
the purview of the act. This will appear the clearer if 
we advert for a moment to the opposite case. Suppose a 
loan in this state for an indefinite period, and that the 
lender allows the slave to be carried into Virginia, and 
kept there for five years. It seems obvious that the con- - » 
tract here, though valid and fair by our law, would not 
purge the fraud on creditors in Virginia, arising out of the 
possession there. It would be a fraud there, because 
there the possession is deceptive ; and the owner ought 
not to be accessary to the deception. But where the pos- 

. session does not, and cannot, have that effect, the whole 
argument fails. Such is the case at bar. No fraud had 
been perpetrated in Virginia, and the slaves came here, 
the plaintiffs. Since that period he has committed no act 
of fraud here, by which he could lose them. Judgment 


J udgment affirmed. 











nt, in the county in which the forgery is:¢ ¥ 
is, in the absence of ail proof of the place whe . 
by whom the note was actually forged, sufficient evidence to justify a 
conviction. 

Forgery being a misdemeanor only, the defendant is not entitled to thirty- 
five peremptory challenges under the act of 1777, (Rev. c. 115, see. 85,) 
unless the offence is charged to be a second one. 

A defendant in attempting to prove an alibi, cannot give in evidence what he 
stated to a witness, who saw him at a distant place at a particular time; » 

"An indictment charging, that the defendant did “ falsely forge and wittingly 
assent to the falsely making,” &c., following the words of the ememnded 
according to the precedents, and sufficient. 


Tue defendant was indicted in the county of Stokes, as 
follows: “ The jurors for the state, on their oath, present 
that Ezekiel W. Morgan, late of, &c., on, &c., with force 
and arms in, &c., of his own head and imagination, did 
wittingly and falsely make, forge and counterfeit, and did. 
wittingly assent to the falsely making, forging and counter- 
feiting a certain bond and writing obligatory in the words, 
letters and figures, that is to say, &c.,” (setting out a bond 
for eight hundred dollars, payable to Frederick H. Shews-. 
man, the agent of the Bank of Cape Fear at Salem, payable 
at the office in Salem,) “ with intent to defraud the said 
Frederick H. Shewman, agent as aforesaid, against the 
form of, &c.” 

The defendant having pleaded not guilty, the trial was 
removed to Guilford, where it came on before his Honor 
Judge Dick, on the last Circuit. In forming the jury, the 
defendant claimed the right to thirty-five peremptory 
challenges; and also to examine every juror on his oath, 
whether he had not formed and expressed an opinion 
unfavourable to the prisoner; assigning as a reason the 
fact, that a second conviction was punished coptlly ; 
but his Honor disallowed these claims. 

On behalf of the state, Mr. Shewman, the agent of the 
Bank of Cape Fear at Salem, testified, that in March 1836, 
the defendant called at his office, and inquired as to the 
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writ directed him how to fill it upgethat 
. ount day, the defendant called a h 
thé same printed note—the note set forth in the indictment 
~<properly filled up. This note was then rejected, as 
fiothing was known of the parties to it, and no evidence 
of their solvency accompanied it. The witness asked the 
defendant where he lived, and was informed, that he lived 
in Guilford, ia the vicinity of Mr, Andrew Lindsay. He 
was told that the statement of Mr. Lindsay as to the sol- 
vency of the parties to the note, would be satisfactory. 
The next week the defendant again came to the office 
with the same note, and the certificate of Mr. Lindsay as 
to the solvency of the parties to it; upon which it was 
discounted, and the proceeds paid over to the defendant. 
This was done on the 19th or 20th of April, 1836. The 
_ state then proved that the note and accompanying certi- 
ficate were both forgeries. 

’ "The defendant, on his part, then introduced John Lamb, 
who deposed that he saw the defendant in Guilford county 
on Monday, the 18th day of April, 1836, at a place about 
nineteen miles distant from Salem; and that on the 20th 
of the same month, the defendant came to his house 
nineteen miles from Salem, about 11 o’clock in the morn- 
ing. The defendant proposed to prove also by this witness, 
that he, the defendant, on that occasion, told the withess 
where he had been on the day before, to wit, the 19th, 
but his Honor refused to receive the evidence. The 
defendant then introduced one Boyd, who swore, that on 
Tuesday, the 19th of April, he fell in company with the 
defendant, at noon, about thirty miles from Salem, in 
Guilford county ; and proposed to prove further by Boyd, 
the reason assigned by him for-being, on that day, in that 
part of Guilford county; but this evidence was also 
rejected. 

His Honor charged the jury, that they might, from the 
evidence before them, presume that the note was forged 








defendant was convicted ; : | 
ls discharged, his counsel moved in arrest of judg- 
ment, and assigned as a reason, that the indictment was 
inconsistent in charging, that the defendant did both 
“falsely make,” d&cc., and “assent to the false making,” 
&c. This motion being over-ruled, and judgment pro- 
nounced on the verdict, the defendant appealed. "+ "~ 
Winston, for the defegdant. 
The Attorney-General, for the state. 


pw Wer, 


Rurri, Chief Justice.—It has been contended on behalf 
of the prisoner, that there was not evidence that he com- 
mitted the forgery ; or, if so, that he did it im the county” 
of Stokes ; and, therefore, that the Court erred in stating 
to the jury that the testimony, ifbelieved, was prima facie 
evidence of those facts, which was sufficient, if anexplain- 
ed by the prisoner, to authorize them to find him guilty.’ 

It is certainly true, that the prisoner must be‘connected 
with the fabrication of the instrument by evidence, direct 
or circumstantial. It is equally true, that a making withia 
the county is necessary. But that also may be presumed 
upon reasonable grounds. Few frauds, or offences partak- 
ing in their nature of fraud, are perpetrated openly, so as 
to be capable of express proof. If more than one person 
was present at the perpetration, it is almost certain that 
all participated ; so that each is protected from testifying. 
Hence, there is both a necessity, and a propriety in resort-— 
ing to presumptions froni circumstances. It is possible, 
indeed, that a wrong inference may be deduced from them ; 
but the necessity is so pressing, that a bare possibility of 
mistake must not over-rule it; and while guilt is not pre- 
sumed from any circumstances, unless, in the whole, they 
are apparently inconsistent with innocence ; the danger of 
injustice is rather ideal than real. Practically it promotes 
public justice, while it scarcely ever imputes guilt to one, 





» that roe 
It is 
ted ; beings 
ied by the ahs af the case. it. is 
1 ;that this changes the onus of ¢ 
he direct sat It imposes it on the accused 
how the goods came to him, and therefore that he did ne 
but that some other person committed the theft. Why is 
this? It is because it is peculiarly within the power of 
the prisoner to give evidence, how his own possessidi’ w was 
gained. It is natural that he should offer it, if he came 
by the goods honestly. To withhold it, must then be 
imputed to the non-existence of the fact. The force of the 
presumption, it is thus seen, depends upon the ability of 
the accused to show, with facility, the real truth, and his 
refusal to do so. If, in the case supposed, there be other 
circumstances, from which it may be judged, that, cer- 
tainly or probably, his possession was not acquired by his 
own taking, then the whole presumption fails; as if, at the 
time of the theft, the prisoner was at too great a distance 
from the place to admit of his personal agency. So this 
presumption may be greatly weakened by the circum- 
stance, that the accused would be put to a ee in 
explaining his possession, even were it an honest one ; 
if the theft and his possession were not recent. The es 
sumption is, then; so much impaired, that guilt cannot be 
inferred from it alone. But in the absence of such circum- 
stances, the possession of stolen property which the accused 
fails to give any reasonable account of, is the common and 
‘satisfactory evidence of his guilt. Whether this conclusion 
be one of law or of fact, seems to be hardly worth inquir- 
ing; for it is one of common sense, which every sound 
mind will draw, with the slightest acquaintance with 
mankind. The same principles and reason apply with equal 
force to every act done in secret, and with which, when it 
becomes known to the world, the accused is found to be 
the first and only person connected. 
Forgery is not an exception. It is true, the statutes 
usually provide against the passing or uttgring of counter- 
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Jone, 1837. feited instruments, as well 7 
Sue them. It is r 
% . many insta hich the uttére 
iguane ‘be deemed to have been the fabricat > and 
which the presumption would be almo: ‘conclusive, that 
he Was not. An instrument which is current as money, is 
an example of the former kind; and of the latter, one is 
furnished, when the utterer is illiterate and unable to 
write. There may be cases, therefore, which will not be 
reached by our act of 1801, (Rev. c. 572,) which doesnot - 
exten@ to uttering, but only to forging and showing 4 
in evidence. But that does not prevent use being made 
of uttering, so far as the act of uttering is evidence of the” 
act of forging. Now, with the exception of such papers as 
pass from hand to hand in the common transactions of fife, 
the uttering of a forged paper, if unexplained, is in sound 
sense, evidence of the forgery of the paper by the utterer; 
and if the paper, as in this case, was in his hands in’ 
incomplete state, and was produced by him in a completed _ 
state, and made in his own favour or used for his 
the proof is cogent and plenary, that his was the hand 
fabricated it, or, at the least, that he was present and 
wittingly assented, and caused it to be fabricated. The 
The case of Court was of that opinion in the State v. Britt, 3 Dev. Rep. 
ey * 122, and we remain satisfied with it. It is to be remem- 
Dev. 122, bered, that the fact of forgery is, for the purpose of this 
inquiry, taken for granted. Then, if th® prisoner be not ~ 
the forger, who is? There is not the least reason to attri- 
bute the act to any other person. When he says, that  - 
some other may have done it, he is fully answered by say-- 
ing, that he ought not to have advantage of that possibility, 
because the proof does not connect Aim with the paper, 
and yet he refuses to offer evidence to render his supposed 
and possible fact even probable, while he could, if he chose, 
make it certain by direct proof. The affirmative inference 
is thus made as strong against him from his withholding 
the negative evidence he might give, as it could be made 
by express evidence on the part of the prosecution. 
As a consequence from the same train of reasoning, the 
opinion of the Court is also against the prisoner, as to the 
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county in whieh the forgery was committed. The jury Jone, 1831. 
found it to be in Stokesand we think that there was not “Whare 
only evidence ft and « cie pthem to.autho- , ** 
rize that find ient also, if bélieved, almost to 
compel such — It seems to us to be a reasonable 
presumption, generally, that an instrument was made at 
the place where its existence was first known. If this be 
not reasonable, why is it notso? It must be, because it is 
possible, or equally probable, that it was made at some 
other place. But in the case before us, we have no evi- 
dence, that the instrument was made at any other¥place. 
It was certainly forged by the prisoner somewhere ; and 
‘the question is, where? If it be unreasonable, as is argued, 
to conclude that the place was that where it was pub- 
lished, is it not yet more unreasonable, né@y, absurd, to 
‘suppose that it was forged by him at some place where it 
was not found, and where it does not appear ever to have 
been? It seems to be fairer reasoning, that as the uttering 
a forged instrument of this sort, is prima facie evidence 
that the utterer is the forger, because he will not affix the 
act to any other person; so the uttering it at a particular 
place, by the person who forged it, must be evidence that 
he forged it at that place, because he was equally capable 
of doing the act at any place, and he will not give to the 
deed, any other locality. The apparent necessity renders 
each of those presumptions equally reasonable and fair. 
The perpetration, and the place of perpetration, are both 
secret. They are concealed by the accused, and the state 
can offer no evidence but such as connects the prisoner 
with the paper, at a particular place. « If he will not dis- 
connect himself from the instrument, or disconnect the 
forgery from, that place, the only result at which the mind 
can arrive, is that he forged it, and that he forged it there. 
If, therefore, there had been nothing more than the pro- 
duction of the forged paper by the prisoner in Stokes, it 
was evidence proper to be left to the jury, that the crime 
was committed in that county, as there was nothing in the 
paper itself or dehors, to raise the doubt that it was done 
in another county. 
But when to that presumption thus unrebutted, are 


Vou. u. 45 








v. 
Morean. 



































Jone, 1837. added the other affirmative facts, that the prisoner 
Srate 
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received from the cashier, the identical paper in a blank 
form, in the county of Stokes ; that he produced it in that 
county in its present form, a week afterwards, and again 


.the subsequent week; that he was a stranger to the 


cashier, and in answer to his inquiry, told him that he 
lived in Guilford county; and upon his trial, which took 
place in Guilford, he gave no evidence of the truth of that 
representation, nor of a residence at any particular place ; 
the original presumption becomes so strongly corroborated, . 
as to make it almost certain, that the forgery was in 
committed in Stokes county, and that the prisoner could 
not have proved it to have been done elsewhere. 

The cases cited for the prisoner, are quite reconcilable 
with our opinion. They do not lay it down, that uttering 
is not evidence of the forging, or that uttering at a parti- 
cular place by the forger, is not evidence of the forgery at 
that place. The contrary is to be collected from them; — 
for they proceed on the particular circumstances in 
which tended to prevent or rebut these presumptions. fh 
Parkes and Brown’s case, 2 East, Pl. Cr. 992, Parkes 
forged the note; but there was no evidence that he ever. 
had the note in his possession in Middlesex; for his 
accomplice Brown passed it. The very ground of the 
presumption, therefore, failed as against Parkes. Yet 
some of the judges even in that case held, that it was a ease 
for the jury, on that and the other circumstances proved, 
namely, that Parkes was in Middlesex when Brown passed 
the instrnment, and other notes of the same kind were 
found on his person, when he was arrested in that county. 
But the majority of the judges thought that there was not 
sufficient evidence of the forgery there, and recommended 
a pardon : properly, as we think, because Parkes was not at 
all connected with the particular note at any time in Mid- 
dlesex. The presumption was not raised against him. In 
Crocker’s case, 2 New Rep. (5 Bos. & Pul.) 87, it was 
otherwise. There the presumption did arise ; ‘but it was 
rebutted by other circumstances. The prisoner: was 
indicted in Wiltshire, where he had resided for a year, 
and where the forged note was found in his poeket-book, 
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at his lodgings*epcn a search made during his absence on June, 1837. 
a journey to’ London. The note purported to be signed. Seat 
by one Tucker, who lived in Somersetshire, and to be wie * 

dated two years before; at which time, and for one 
year afterwards, the prisoner also lived in Somersetshire, 
a neighbour to Tucker. These circumstances created a 
probability that the note was written in Somersetshire. 
It was not found on the prisoner, so that it was certain 
that it was not forged immediately before it was found, but 
at some time before; and it was just as probable, upon 
these facts, that it was written while the prisoner lived at 
his former as at his present residence; and more so, from 
the date. The opinion of the Court was never publicly 
given; but the reporters state that it was understood, that 
a majority of the judges thought “there was not suffi- 
cient evidence, that the offence was committed in the 
county of Wilts.” This is not a satisfactory method of 
learning a judicial opinion. But if it was correctly 
tood, it does not seem that the evidence was not 

med proper to be left to the jury ; but only that the Court 
thought, the verdict had been rendered without “ sufficient 
evidence ;” and therefore, recommended a pardon, not for 
error of law, but for a wrong conclusion of fact by the 
jury. The circumstances rendered it at least doubtful, 
where the forgery was committed; and therefore, the 
pardon was properly asked. But that is not a question 
for this Court; which is confined to errors in law. If it 
were, this case would not call for a recommendation upon 
that ground; for the presumptions here are not rebutted 
by any evidence whatever. In our opinion the case was 
left properly to the jury upon evidence which fully war- : 
ranted a verdict against the prisoner. In Crocker’s case, 
if the evidence was insufficient to prove the forgery in 
Wilts, it necessarily showed it to have been done in 
Somerset ; and there was therefore, the means of bringing 
the offender to justice. But in this case if the ag 

cannot be found guilty upon an indictment in Stokes, he 

must be acquitted everywhere, although he is an acknow- 
ledged offender. It is impossible an admitted crime should 
go altogether unpunished; as would be the case if the 
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Jone, 1837. attering of a forged instrument ip a county, were not 

Srare some evidence of the forgery there, and if unrebutted, it 
were not sufficient evidence of that fact. 

The other opinions of the Court to which the prisoner 
excepted, seem to us to be also correct. 

The act of 1777, (Rev. c. 115, sec. 85,) gives thirty-five 
peremptory challenges only on trials for life. Forgeryy 
ander the act of 1801, (Rev. c. 572,) is a mi 4 : 
unless it be a second offence, and it is not s0-¢ 
this case. 

The case Benton's case, at the last term (see ante, 196,)” 
a that a prisoner cannot examine a juror to discover a 
at the last Of challenge ; but he must first make his challenge, and 
ee assign the cause, and then he may sustain it by the oh 
proved and of the juror, or any other person. ; 
followed- So far as Lamb and Boyd could establish am alibi, ‘tie 
prisoner had the benefit of their evidence. It does not 
appear What was the nature of his declarations to themy 
which he wished to get out; but whatever they were, 
they could not for him establish the trath of the facts 
declared, and were, therefore, properly rejected. a) 
The cumulative charges of forging, and wittingly 
assenting to the forgery, are according to the precedents ; 
and no other defect is perceived in the indictment, on 
which the motion in arrest of judgment can be sustained; 
and upon the whole record, the judgment must be affirmed 


Per Curiam. Judgment affirmed. © 


». 
Moraan. 


MARCUS SMALLWOOD »v. JAMES H. WOOD. 


A person who is sarrentiered in discharge of his bail, is entitled to the 
of the act of 1822, (Taylor's Rev. c. 1131,) for the relief of i 
debtors. , i 
Tuts was an action of pesr against the defendant, the 

sheriff of Northampton, for an escape, submitted to Barter, 
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Judge, on the last Circpit, upon the following facts, in the Jona, 1837, 
shape of a casé agreed. Suau.woon 
The plaintiff had recovered a judgment against one ww... 
Carter Jones, for four hundred dollars, upon which a ca. 
sa. issued, and was returned,“ not to be found.” At 
the return day, Jones was surrendered in open Court by 
his bail, in discharge of themselves, and was by the plaintiff 
into custody, and was committed to the defendant : 
having Jones thus in his custody, afterwards took 
om him a bond for his appearance to take the benefit of 
of 1822.(Taylor’s Rev. c. 1131,) for the relief of 
ent debtors, and permitted him to goat large. The 
bond was in all respects correctly drawn. 
» Por the plaintiff it was insisted, that as Jones was not 
arrested under a ca. sa ; but was committed to the custody 
of the defendant, upon a serrender by his bail, he was not 
entitled to the benefit of the act; but his Honor being of a _- 
different opinion, judgment was entered for the defendant ; 
and the plaintiff appealed. 
 B. F. Moore, and J. H. Bryan, for the plaintiff. 
«Mager, for the defendant. 


“Dhaene Sedge —The first section of the act of 1822, 
declares, that where any debtor shall be taken upon any 
ca. 3a., for any debt, &c., and shall be desirous to take the 
benefit of the oath for the relief of insolvent debtors, it 

~ shall be lawful for such debtors to tender to the sheriff 
of the county, deputy, &c., by whom he may be 
taken, a bond payable to the party at whose instance the 
arrest was made, to appear at the next court and abide 
such proceedings as may be had by the Court in relation 
to his taking the benefit of the act. The second section 
makes it the duty of the sheriff to release the debtor from 
confinement or custody, on the tender of such bond as is 
prescribed in the act. The plaintiff contends, that Jones 
ks entitled to the benefit of this act; but that he 
have been put to jail, and there remained twenty 


days; and taken the benefit of the insolvent act of 1773, 
(Rev. c. 100). That the act of 1822 only embraced those 
debtors who were taken out of Court by the officers, by 
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Jone, 1837. virtue of a judicial writ of ca. sa. We do not agree in 

Suattwoon opinion with the plaintiff. Sucha. construction of the act 

Weep. of 1822, would, as it seems to us, be too rigid. It would 

exclude from the benefit of the act, all that class of debtors 

who should be surrendered to the Court by their bail, or 

who should surrender themselves in discharge of their bail ; 

» although their claims to the benefit of the act seem to rest 

* on principle equal to any other class of debtors. There is 

neither reason nor policy for such a discrimination ; and the 

legislature did not, we think, intend to make a distinction. 

between debtors standing in these different positions. It 

seems to us, that the order made by the Court, on the 

surrender of the bail, that the body of Jones should be 

taken and held in the custody of the sheriff, umtil the judg- 

ment was satisfied, brings his case within the meaning of 

the act. And when the sheriff received Jones by virtue of 

that order, he was “ taken,” within the spirit and meaning) 

of the act; and he had a right to tender his bond to the 
sheriff, who was obliged to receive the same, and discharge 

him. Such a course of proceeding seems to be plainly 

within the direction of the act. We are therefore of oe 

opinion, that the judgment must be pat 


Per Curiam. 


RUSSEL L. JONES ». ROBERT PENLAND, et. al. 


Accepting ofa declaration, and entering a plea, is a waiver of any defect of 
process ; and where process was executed upon five out of six defendants and 
all joined ina plea, the fact of its not having been executed upon all, does 
not work a discontinuance of the cause. : 


Tue defendants, together with one Rogers, were im- 
pleaded in the Superior Court of Buncombe, by the plaintiff, 
in an action of trespass vi et armis. The writ was exe- 
cuted on all but Rogers. On the return of the writ, there 
was the following entry. 


“And thereupon the defendants, by G. W. Candler 
their attorney, came and defend the force and injury, 
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when, &e., and say: thas they are not qely" of, the Jone, 188% 
supposed trespass above laid to their charge, or any part Joa 
thereof, in manner and form as the said Russel L. povisp 
Jones hath above complained of them. And of this, they, 

&c.”’ 


At the last, which was the trial term, the plaintiff 
entered a nolle prosequi as to Rogers ; but his Honor, Judge "“. 
Pzarson, thinking that the fact of Rogers not having been 4a 
taken, had worked a discontinuance of the cause, judgment 
was entered accordingly ; and the plaintiff appealed. 

* No counsel appeared for either party in this Court. 

Dante, Judge—By an appearance, and taking a 
declaration and entering a plea, you waive all objections 
to the process. 2 Stra. 1072. ‘The appearance by attorney 
is evidence of notice. 1 Hay. Rep. 405. The defendant 
Rogers, may not probably have signed the poyer of attor- 

ney, to Mr. Candler, or authorized him to appear; the 
power of attorney is not inserted in the case sent here. 
But as the record now stands, the appearance and plea 
stands joint for all the defendants, including Rogers ; and 
we must take it, that the attorney had the power to appear 
for him. If Rogers gave no power to the attorney, and the 
defendants should hereafter move the Court to amend the 
record, by restricting the appearance and plea to those 
defendants who were actually arrested under the writ, 
the motion will be granted, we presume, on condition that 
the plaintiff have leave to enter a nolle prosequi, as to 
Rogers, as of the term the defendants put in their plea. 
In actions ex delicto, the plaintiff may enter a nolle prosequi 
as to some of the defendants, and proceed against the others, 
at any time before final judgment. 2 Archb. Prac. B. 
R. 249, (and the authorities there cited.) Looking: at the 
record as exhibited ta us, we think the case was not dis- 
continued in consequence of the process not having been 
run out as to Rogers. The judgment must be reversed, 
and a venire de novo awarded. 

Per Curiam. Judgment reversed. 


! 
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JONES DAVIS vc. JOHN G. GULLY, et. al. 


A bond with a condition to be void upon the payment of such damages as - 
might be recovered of the principal ebligor, for wrongfully bringing a suit 
in equity against the obligee, is a guaranty that the principal shall be able 
to satisfy any judgment obtained against him, in an action on the case, for 
wrongfully filing the bill; and no aetion can be brought on such bond 
until the obligee has obtained sueh a judgment, and failed to procure 

‘efacti 


Tuis was an action of pest, upon a bond given by the 
defendants, upon suing a writ to sequester sundry negroes 
in the hands of the present plaintiff. Plea, non infregu 
conventionem. 

On the trial, before his Honor Judge Bauzy, edeeiten, 
on the last Circuit, the case appeared to be as follows:—A 
bill in equity was instituted by Jobn G. Gully and others, 
against thepresent plaintiff, Jones Davis, in the Court of 
Equity for the county of Johnston, and a fiat made there- 
upon for issuing writs of ne exeat and sequestration, upon 
the complainant’s entering into bond with safficient secu- 
rity in the sum of five thousand dollars, with condition to 
be void, on the payment of such damages as might be 
recovered by the defendant, for wrongfully suing forth the 
said writs. In consequence of this fiat, the present defen- 
dants executed their obligation to the plaintiff, in the penal 
sum of five thousand dollars, upon condition to be void 
“ upon payment of all such costs and damages that thesaid 
Jones Davis” (the present plaintiff,) “ shall recover against 
John G. Gully and the other complainants, for wrongfully 
bringing a suit against him in the Court of Equity 
for Johnston County.” The writ of sequestration 
issued. Upon the coming in of Davis’s answer, the com- 
plainants had leave to amend their bill, and it was ordered 
that the writ of sequestration be dissolved, on defendant’s 
giving special bail, in the sum of two thousand dollars, 
Thereupon, at the same term, an amended bill was filed, 
making some alteration in the parties complainants; and 
by consent of the parties on both sides, an interlocutory 
order was made, whereby the matter in controversy was 
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referred to the award of two professionel gentlemen, Jove, 1897. Jone, 1837. 
with an agreement, that if they should decide in favour of "Dive 
the complainants, they-should award to them in lieu of the — gyrzy. 
negroes claimed by their bill, the money which was due 
from one John P. Yeargan, on account of the’ purchase of 
the sai negroes from the then defendant, Jones Davis, 
and the sequestration was set aside. At the succeeding 
term, no award having been returned, the order of refer- 
ence was discharged; and it was ordered by the Court, 
that the defendant should file with the clerk and master, 
the bond of Yeargan; that the same should be collected 
by the said clerk and master, as soon as it should become 
due, and the proceeds kept subject to the disposition of 
the Court. When the suit in equity was brought to a 

. final hearing, the bill of the complainants was dismissed ; 
and it was ordered, that the defendant have leave to put 
in suit the bond given by the complainants for the reco- 

~ very of such damages as the defendant may Mave sustained 
by the wrongful suing out of the writ of ne exeat, or order 
of sequestration prayed and obtained by the complainants. 
‘Thereupon Jones Davis instituted this action, and on the 

“trial offered, as evidence of a breach 6f the condition 
‘of ‘the bond, testimony tending to show that he had 
sustained damage, by reason that Yeargan’s bond had ~ 
not been collected by the clerk and master as it might 
have been, had its collection been pressed with diligence ; 

“and that the damage so sustained had not been paid to 
“him. It being admitted by the plaintiff’s counsel, that no 
suit had been brought against Gully, or any of the other 
complainants in the suit in equity for wrongfully institut- 
ing said suit, and, of course, no recovery of damages 
effected by the plaintiff, by reason thereof, the Court was 
of opinion, that the testimony offered was insufficient to 
establish a breach of the condition of the obligation; and 
thereapon the plaintiff submitted to a nonsuit, and appealed. 

Badger and Devereuz, for the plaintiff. 
W. H. Haywood, for the defendants. 


Gaston, Judge, after stating the case as above, pro- 
ceeded as follows ;—Several points were made here in 
Vou. m1. 46 
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Juxx, 1837. support of the opinion below: but we deem it necessary 
“Davis to notice one only, for that appears to us to be decisive. 
Gusx.  ..The condition is not for the payment of such damages as 
shall be sustained by the plaintiff for wrongfully instituting 
the suit in equity, but for the payment of such as shall be 
recovered by the plaintiff for wrongfully instituting the 
suit. The obvious and unambiguous meaning of this 
condition is, that the obligors guaranty the amount of any 
judgment which the plaintiff may obtain in an action to 
be brought against the complainants for the injurious 
institution of their suit. There can be no question, but 
that conditions shall be so expounded as to serve the 
intent of the parties; and that-when that intent can be 
satisfactorily collected from the instrument, it shall not be 
defeated, by an adherence to the mere letter. But what 
is there upon this instrument, to warrant the inference of 
any other intent than that which it so distinctly expresses ? 
It is argued, that the intent expressed is absurd. Were it 
so, we should have great difficulty in implying an inten- 
tion contrary to, or different from that expressed ; but it 
does not appear to us absurd. The bill filed prayed for @ 
writ very similar in its operation to'an attachment at law ; 
and it was reasonable to require, upon issuing such a 
writ, an indemnity from injury, analogous to that which 
the law provides on issuing attachments. In these cases 
it is enacted, act of 1777, (Rev. c. 115, sec. 26,) that every © 
justice, before issuing the attachment, shall take bond and 
security conditioned for satisfying “all damages which 
shall be recovered against the plaintiff in any suit or suits 
which may be brought against him for wrongfully suing 
out such attachment.” It is impossible to doubt the mean- 
ing of the terms here employed : and it is manifest, thata 
condition thus expressed is not broken until after a judg- 
ment obtained in an action for wrongfully suing out the 
attachment, and a refusal or neglect of the obligors to pay 
the damages recovered in such judgment. The term 
“recovered,” in the condition of the bond under 
consideration, means the same with “recovered” in 
the condition of an attachment bond prescribed by 
the statutc, and its meaning in the latter, is fixed, 
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beyond controversy, by the Words immediately follow- Jone, 1837. 
ing. We hold, also, that the words “for wrong- Davis 
fally bringing suit in the Court of Equity,” must be inter- Paonia 
preted as the analogous words in the condition of an 
a bond have been interpreted—the bringing of a A court of 
suit iciously, and without probable cause. Williams a 
v. Hunter, 3 Hawks, 345. It would be premature in us whether a 
to decide what evidence would be demanded of the plain- eae inthe 
tiff in an action on’ the case, to sustain the allegation that wre» “ oy 
the bill in equity had been instituted for the purpose of not. 
oppression and wrong, but we perceive no more difficulty , | ion 
in establishing the allegation, if true, than there was in the on the case 
case of Hackney v. Mathews, which was brought for mali- Hs *guinst 
ciously impleading the plaintiff in the Ecclesiastical Court : who mali. 
1 Vent. 86; 2 Inst. 562: or in the case of Brown v. Chap- ag 
man, for maliciously suing out a commission of bankruptcy. Probable 
1 Black. Rep. 427. An action on the case lies against any seeutes 
person who maliciously and without probable cause, pro- fica 
secutes another before any tribunal, and thereby subjects tribunal, 
him to an injury, either in his person, property or reputa- a echieain 
tion. The purpose of the bond in this case, was to secure him to an , 
plaintiff against the inefficiency of this common law ‘JY: 
remedy, if the complainants in the suit in equity should be his person, 
unable to respond the damages. are oe 


Per Curia. Judgment affirmed. 


ie 
{-- 
! 


PHILIP BRITTAIN, et al. President and Directors of the Buncombe 
Turnpike Company v. SAMUEL NEWLAND. 


Debts due a corporation must be sued for in the corporate name ; and cannot 
be recovered in an action brought in the names of A. B., president, and C. 
D_ .and E.F., directors of such company. 


Tuts was an action of assumpesrr, in which the plaintiffs, 
“Philip Brittain, president, and Samuel Chunn and James 
M. Alexander, directors of the Buncombe Turnpike Com- 
pany,” declared against the defendants, for tolls due them 
from the defendant, for passing over their road. Plea, non 
assump sit. 
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Jone, 1837. Qn the trial at Buncombe, on the last Circuit, his Honor 
Brirtars Judge Pearson, rejected all the evidence of the plaintiffs, 


®. 
New.anp. 


thinking that the tolls could be recovered only in an action 
brought in the name of the corporation, viz. “ The Bun~ 
combe Turnpike Company ;” and the plaintiffs were non- » 
suited, and appealed. . ? 


No counsel appeared for the plaintiffs in this Court. 
Badger, for the defendant. 


Dantet, Judge, after stating the case as above, pro- © 
ceeded :—The act of assembly passed in 1824, incorporated 
the subscribers to the stock into a company, by and under 
the name and style of “ The Buncombe Turnpike Com- 
pany;” and it declared, that as such, the corporation 
might sue and be sued, and have perpetual succession, 
and a common seal, and all other corporate rights neces- 
sary for the objects of the company. The seventh section 
of the said act, authorizes the president and directors to 
demand and receive, at some convenient toll-gates, the 
tolls. . We think this section only constitated the presi-  ~ 
dent and directors agepts for the corporation, for the. 
objects there mentioned. It did not authorize them to sue” 
for the tolls in their own names, although they should make 
the addition to their names in the writ, that they were the 
President and Directors of the Buncombe Turnpike Com- 
pany. The suit should have been brought in the name of 
the corporation, and to answer “ The Buncombe Turnpike 
Company.” The defendant, if he owed at all, in the sup- 
posed case, owed no one else. We think the plaintiffs 
were properly nonsuited; and the judgment must be 
affirmed. The plaintiffs might, on motion and payment of 
the cost, have had the writ and declaration amended, by 
striking out the names of theplaintiffs, and their additions. 
MClure v. Burton and Others, 1 Car. Law Rep. 472. 
The writ would then have stood thus—* then and there to 
answer the Buncombe Turnpike Company, of a plea of 
trespass on the case, &c.” As no motion to amend was 
made, the judge was obliged to reject the evidence offered, 
as it was not pertinent to the plaintiff’s case. 


Per Cuno. Judgment affirmed. 
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THE STATE co. RACHEL PENDERGRASS. 


The law confides to schoolmasters and teachers, a discretionary power inthe  GRass. 
infliction of punishment upon their pupils, and will not held them respon- 
sible criminally, unless the punishment be such as to occasion permanent 

_ injary to the child; or be inflicted merely to gratify their own evil pas- 
sions. 


Tuts was an indictment for an assaUuT AND BATTERY, 
tried before Dick, Judge, at Caswell, on the last Circuit. 

On the trial the facts were, that the defendant kept a 
school for small children: that upon one occasion, after 
mild treatment towards a little giri, of six or seven years 
of age, had failed, the defendant whipped her with a 
switch, so as to cause marks upon her body, which dis- 
appeared ina few days. Two marks were also proved to 
have existed, one on the arm, and another on the neck, 
which were apparently made with a larger instrument, 
but which also disappeared in a few days. 

His Honor instructed the jury, that the right of the 


ep to chastise the child, was coextensive with that 
of a parent; and that they should be cautious in coming 


to a conclusion, that excessive chastisement lad been used. 
But as the child was of tender years, if they believed that 
she had been whipped by the defendant, with either a 
switch or other instrument, so as to produce the marks 
described to them, the defendant was guilty. A verdict 
was found for the state ; and the defendant appealed. 
No counsel appeared for the defendant‘in this Court. 


The Attorney-General, for the state. 


Gasron, Judge.—It is not easy to state with precision, 
the power which the law grants to schoolmasters and 
teacliers, with respect to the correction of their pupils. It 
is analogous to that which belongs to parents, and the 
authority of the teacher is regarded as a delegation of paren- 
tal authority. One of the most sacred duties of parents, 
is to train up and qualify their children, for becoming 
useful and virtuous members of society ; this duty cannot 
be effectually performed without the ability to command 





hs 
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Jons, 1887. obedience, to control stubbornness, to quicken diligence, 
Srare and to reform bad habits; and to enable him to exercise 


“ex. this salutary sway, he is armed with the power to ad 


ter moderate correction, when he shall believe it 

just and necessary. The teacher is the substitute 
parent; is charged in part with the performance of 
duties, and in the exercise of these tegated duties, i is 
invested with his power. . 

The law has not undertaken to prescribe stated punish- 
ments for particular offences, but has contented itself with 
the general grant of the power of moderate correction, and 
has confided the graduation of punishments, within the 
limits of this grant, to the discretion of the teacher. The 
line which separates moderate correction from immoderate 
punishment, can only be ascertained by reference to gene- 
ral principles. The welfare of the child is the main 
purpose for which pain is permitted to be inflicted. Any / 
punishment, therefore, which may seriously endanger life, 
limbs or health, or shall disfigure the child, or gr tea 
other permanent injury, may be arse in| 
immoderate, as not only being unnecessary for, \ 
sistent with, the purpose for which correction is 
But any correction, however severe, which 


reformation of the child, and does not injuriously affect its 
future welfare. We hold, therefore, that it may be laid 
down as a general rule, that teachers exceed the limits of 
their authority when they cause lasting mischief; but 
act within the limits of it, when they inflict temporary 
pain. 

When the correction administered, is not in itself immo- 


derate, and therefore beyond the authority of the t 


its legality or illegality must depend entirely, we think, on 
the gui animo with which it was administered. Within 


. the sphere of ‘his authority, the master is the judge when 
|} correction is required, and of the degree of correction 
' mecessary ; and like all others intrusted with a discretion, 


he cannot be made penally responsible for error of judg- 
ment, but only for wickedness of purpose. The best and — 





OF NORTH CAROLINA. 


the wisest of mortals are weak and. erring creatures, and 

in the exercise of functions in which their judgment is to | State 

be the guide, cannot be rightfully required to engage for jpexs 
pe than honesty of purpose, and diligence of exertion. / 

gment must be presumed correct, because he is the 

joe and also because of the difficulty of proving t 

offence, or accumulation of offences, that called for co 

tion; of showing dhe peculiar temperament, disposition 

and habits, of the individual corrected ; and of exhibiting 

the various milder means, that may have been ineflectually 

used, before correction was resorted to. 

But the master may be punishable when he does not 
transcend the powers granted, if he grossly abuse them. 
If he use his authority as a cover for malice, and under 
pretence of administering correction, gratify his own bad 
passions, the mask of the judge shall be taken off, and he 
will stand amenable to justice, as an individual not invested 
with judicial power. 

‘We believe that these are the rules applicable to the 
decision of the case before us. If they be, there was error 
| the instruction given to the jury, that if the child was 
whipped by the defendant so as to occasion the marks 

sribed by the prosecutor, the defendant had exceeded 
bie: ‘authority, and was guilty as charged. The marks 
were all temporary, and in a short time all disappeared. 
No permanent injury was done to the child. The only 
appearances that could warrant the belief or suspicion that 
the correction threatened permanent injury, were the 
bruises on the neck and the arms; and these, to say the 
least, were too equivocal to justify the Court in assuming, _ 
that they did threaten such mischief. We think that the 
instruction on this point should have been, that unless the 
jury could clearly infer from the evidence, that the correc- 
tion inflicted had produced, or was in its nature calculated 
to produce, lasting injury to the child, it did not exceed 
the limits of the power which had been granted to the 
defendant. We think also, that the jury should have 
been further instructed, that however severe the pain 
inflicted, and however in their judgment it might seem 
disproportionate to the alleged negligence or offence of sq 
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Jone, 1837. young and tender a childs yet if it did not nor 
" Brave threaten lasting mischief, it was their duty to: the 
Pexvts. defendant; unless the facts testified induced a-convietion — 
enass. jn their minds, that the defendant did not act honestly in the ; 
performance of duty, according to her sense of right, but 
under the pretext of duty, was gratifying malice. 
We think that rules less liberal towards teachers, can- 
not be laid down without breaking in upon the authority 
necessary for preserving discipline, and 
respect; and that although these rules leave it in their 
power to commit acts of indiscreet severity, with legal 
impunity, these indiscretions will probably find theircheck = 
and correction, in parental affection, and in public opinion ; - & 
and if they should not, that they must be tolerated as a 
part of those imperfections and inconveniences, which no 
human laws can wholly remove or redress. 
Per Curiam. 


The STATE v. WILLIAM J. CARSON. 


A defect in the examination of a single woman, as to the putative fh 
her bastard child, is waived so as to prevent the proceedings ng 
dismissed, by the person charged appearing and = ae 
whether he be the father or not. ars 


Tue defendant was arrested upon a warrant issued by 
two justices of the peace, under the act of 1741, (Ree. ¢. 
30, sec. 10,) upon the examination of Esther Parker,’a 
single woman, declaring him to be the father of her bastard: © 
child. This examination was defective, in that it did not 
state the child to have been born within three yearsibefore 
it was taken. The defendant entered into 
for his appearance at the next county Court of Haywood, 
where he appeared, and moved to quash the proceedings 
for the above-mentioned informality in the examination. 
This motion was over-ruled; and the defendant then 
prayed, that an issue might be made up under the act of 


1814, (Rev. c. 871,) to try the fact whether he was or was 
: ¥ 
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not.the father of the child. ‘This was done wncsidiny' 5, Jowe, 1837. 


andsunder an act of the legislature giving the exclusive 
jurisdiction of jury cases to the Superior Court of Hay- 
wood, the record was certified to that Court to have the 
issue tried. It came on before his Honor Judge Pearson, 
on the last Circuit. Before the jury were impannelled, 
the defendant moved again to quash the proceedings for 
the irregularity above-mentioned, but the motion was 
refused. The trial then proceeded ; and the mother of the 
child was examined as a witness, and proved that the 
child was born about a month before the time when her 
examination was taken. The jury returned a verdict 
against the defendant ; and he appealed. 
No counsel appeared for the defendant in this Court. 


The Attorney-General, for the state. 


Dantex, Judge.—The act of Assembly passed in the 
year 1814, declares that “all examinations upon oath to 
@vcuse or charge any man of being the father of a bastard 
- child, shall be had and taken within three years next after 

‘ the birth of said child and not after.” In this case, the 


of the mother does not disclose the age of the 
. There is no formal judgment of the magistrates 
on the proceedings, declaring that the defendant 
father of the bastard, but he is bound over to Court 
by two justices, as is set forth in the case. In the County 
* Court, the defendant moved the Court to quash the pro- 
ceédings for informality. The Court over-ruled the motion. 
The defendant did not appeal from this decision, and 
_carry the case to the Superior Court in the nature of a 
writ of error, where the question of law might have been 
decided; but he prayed that an issue might be made’ up 
under the act of 1814, whether or not he was in fact the 
father of the bastard. This motion was granted; and an 
issue was accordingly made up. By an act of Assembly 
the’County Court of Haywood was depriyed-of the power 
of trying issues by-a jury ; and the issuc wag sent into the 
Superior Court of that county, agreeable to the provisions 
of the said act, for trial. When the issue came on for trial, 
the defendant.again moved the Judge to quash the pro- 
Vou. 1. 47 


Sears 
Cianen 
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Jon, 1837. ceedings ; w wtitbradlica'ths Iaige overruled, The issue 
State “am "was then tried; and the mother was e the 
Caseon, State, and deposed amongst other things, that 't child 

was not a month old when her examination 

before the justices. The jury returned their verdict, that 
the defendant was the father of the child. The Court 
gave judgment on the verdict; and ordered a writ of pro- 
cedendo to issue to the County Court to take the defend- 
ant’s bond, and make the usual orders for annual pay- 
ments, &c. From this judgment, the defendant has 
appealed to this Court. 

The defendant, by omitting to appeal from the decision 
of the County Court, and taking the issug which he did, 
which was obliged to be sent into the Superior Court to 
be tried by a jury, waived, as it seems to us, any further = 
objection on the score of the examination of the mother That 23 
the bastard, not containing the age of the child. a 
question could not fairly arise before the Superior Cour 
as the case then stood, unless the state had offered her 
examination taken before the justices as prima facieg¥i- 


dence on the trial of the issue under the act of 1814. . ‘he 
defendant was before the Court; an issde had been made. 
up at his instance and for his benefit; the moth 


nounce such a judgment as the law condi 
nothing in the case to warrant us either to i 
judgment or grant a new trial. Before we quit the case,” 
perhaps it may not be improper to remark, that there is 
some difference of construction by the Courts in cases of 
orders of justices in bastardy, and convictions of j b: 
under penal statutes and for petty offences. 

- justices in bastardy cases, are police regulations, 
for their object, solely an indemnity of the count 
money liabilities. They do not partake of the na 
criminal proceedings. Therefore, every intendment 
be made to support an order of justices in bastardy... 3. 
R. 496. 3 East’s Rep. 58.. Whereas on convictions 


justices, every thing requisite to support a conviction, 
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should appear on. the conviction jusells or R. 538. 4 June) 1837. 
Com. Dig. 944, Day’s edition. Convictions before justices 
are generally for petit offences which partake of a criminal 
nature: Generally, the offences are created, and the juris- 
diction to the justices is given by acts of the legislature. 
The Court thus created, being an inferior one and of a 
limited jurisdiction, proceeding not according to the 
course of the common law ; it has been invariably the prac- 
tiee; in favour of liberty and law, for the Superior Courts 
of general superintending jurisdiction, to hold these inferior 
tribunals to strict rules, when they attempt to exercise a 
jurisdiction in any matter-savouring of a criminal nature. 
The opportunity afforded by our law to the defendant 
to take an issue, furnishes additional reasons, for making 
all reasonable intendments in support of the order. It is 
__ to be recollected, that the defendant’s objection is, that the 
order was made upon insufficient proof. If he will not 
rest his defence exclusively upon that, but proceeds to an 
issue and leaves the former evidence and such other as 
‘may be offered on each side to the jury, the defective proof 
y supplied by the verdict against him. In 


int of view, therefore, the judgment ought to be 


Judgment affirmed. 


THEOPHILUS FALLS, Adm’r of ABSALOM SIMONTON ». ELI 
SHERRILL. 


A promise to pay a debt barred by the statute of limitations, revives the old 
“3 or ia evidence of similar continued promises from the time the 
2 was made. Hence it follows, that the first promise should be 
~ declared on. And if the new promise be made after the writ is sued out, 
* the tiff may recover. 
+ ti 

Tats was an action of assumpsrr, commenced by the 
plaintiff’s intestate, for money paid, laid out and expended 


ee intestate, for the defendant. 
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June, 1837... The only question between.the parties arose upon the 

Faus plea of the statute of limitatio On that, a, verdict was 
taken for the plaintiff, on the last Fall Circuit, before Dicx, - 
Judge, at Iredell, subject to the opinion of the Court, upon 
the following facts. The action was commenced 
7th day of December, 1832, in the life-time of Simonton: 

a few days thereafter the plaintiff, as the agent of Simon- 

ton, applied to the defendant for payment of, or security 

for, the debt. The latter admitted his indebtedness, and” 
offered to give his bond with surety, for the amount due; 

which was agreed to by the plaintiff; but the defendant 

subsequently refused to complete the arrangement. 

His Honor, thinking that the action ought to have been’ 
brought on the last promise, set the verdict aside, and 
directed a nonsuit to be entered; and the plaintiff : 
appealed. ae ag 

D. F. Caldwell, for the plaintiff. +t 

J. W. Norwood, for the defendant. 


Rorri, Chief Justice—There is no dispute of fact 
this case. We collect, from the record, that it owas 
admitted, the defendant made the declarations deposedvto™ 
by the witness. The question, whether the case is taken» 
out of the statute of limitations, is, under such circum 
ces, a question of law; and if held affirmatively, ¢ 
must be judgment for the plaintiff, on the verdict, wi 
sending the parties back to have that testimony 
on by ajury. Clarke v. Dutcher, 9 Cowen, 674. 

If this acknowledgment had been before suit, and the 
declaration framed on it, there could be no doubt of its’ 
sufficiency. It is a clear and precise acknowledgment of 
the debt, its amount and present justice, accompanied by a 
proposal to secure the payment. The cause turns, ther@s a 
fore, entirely on the question of pleading. It is saidjthat) — ~ 
as no acknowledgment ought or can take a case out 
statute, but such as will amount toa promise to pay. 
debt, the declaration must, in every case, be onthe’ 
acknowledgment, as a special promise; and that ca ei 
be done in the case at bar, because the promise in f- 
was subsequent to the commencement of the suit. The, 


o. 7 
SHEraiwu, 
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state of facts certainly raises the poine glide, and renders June, 1837, 
avdecision of it unavoidable. What shall take a case out Fas 
of the statuté, isa matter of much importance to the rights .7 
of suitors ; and the Court agrees, that it should be only 
an acknowledgment, as would be evidence to sustain 

an action brought on it as a special promise. It is not of 
so much consequence, whether such an- acknowledgment 
is to have its operation by giving an action on it, or by 
reviving the remedy on the original undertaking, which 
was before gone or suspended. It is not so much a point 
involying principle, as the mode of proceeding ; and its 
decision may therefore, with more propriety, be placed on 
the ground of precedent and authority. 

Many sayings have dropped incidentally from judges in 
modern times on this question. But we believe there has 
. been no adjudication before the present, that, in the case 


x ie 


» of verbal promises between the same individual persons, 
& the action would not lie on the original contract. It has 
‘not been decided in this state, that it wouldnot. In The 
Bank of Newbern v. Sneed, 3 Hawks, 500, the question 


d, but not decided. Judge Henperson remarked, 
ough he rather thought the principle was the 
"way, the weight of authorities was much in favour 
of the old promise; and that the new one repels the bar 
of the statute. We think he was certainly well war- 
’ Fanted in the latter part of the proposition. It is true, If a new 
that it was settled, upon a technical principle of pleading, PY Pring of Ags: 
that the declaration must be on the new promise, when it case e watel 2.“ 
is made by or to an executor; and from that the Court ars were 
would neither feel inclined nor at liberty to depart, because oa be a 
if is settled. But the cases are very numerous of every to an exe- ~ gees 
other sort, in which it was held, that an acknowledgment sot ae 
arecovery upon the first cause of action, either be brought 
yase it revived the remedy, to which alone the statute ™* 
is) or because it was evidence of a continuing promise 
t the period from the time of making the first to 
that of the last. Formerly, and especially in the time of 
Lord MansrFizD, it seems to have been put on the first 
gtound. More recently, the last view has been taken of 
it.The late statute of 9 G. 4, in England, for instdnce, 


~ Ss 
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Jow®, 1837. ‘treats it in that way.” It provides that “no acknowledg- 


aC... 


ment or promise by words only shall be ; t 
evidence of a new or continuing contract, whe to take 
nee any case out of the operation of the said ment, or 
deprive any party of the benefit thereof.” It is not ¥ 
refined, and certainly not irrational, when an origina 
promise has been proved, to infer from a promise now 
made, that an intermediate one, or many such, had like- 
wise been made, if they be between the same parties, and” 
to do the same thing. A difficulty may be suggested, 
when the acknowledgment is conditional. It is true, that’ 


_ the promises are not then identical in terms. But after the 


performance of the condition, such a promise furnishes 
evidence of all the facts from which a previous absolute 
promise within the time of limitation may be inferred. | It 
is a positive admission that the debt is due; that the 
defendant had been willing to pay it; and until he inter - 
posed a condition, was willing and liable absolutely to pay) 
it. If this view of the subject be the correct one; iffol- 
lows, that it is immaterial at what period before the tf 
the acknowledgment was made ; since as evidence m 

it establishes the existence of the debt, and the de 

liability at the commencement of the suit. Accor 
declarations subsequent to the suit have often been rect 

as evidence to take a case out of the statute, as 


be of the sale and delivery of the goods, whose price t e. iE -" 


action was brought to recover. Bryan v. r 

East, 590. Lloyd v. Mound, 2 T. R. 760. Yea = Ou 
raker, 2"Burr. 1099. So also it has been done" in many 
cases in this state, within the experience of every p 

sional gentleman. It is said by the Court, in Danforth «. 
Culver, 11 John. Rep. 148, that in all the cases upon the 
subject, it is considered that the acknowledgment of a 
debt barred by the statute of limitations, is evidence to 
the jury of a new promise under the replication of 
assumpsit infra sex annos. Regarded as such evidence, it 
is not inconsistent with principle, or with the pleading, to 
admit it under a general count; for the promises, being 
verbal, are identical, and the time laid in the déclaration 
is immaterial, and not traversable. But it may be said, 
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that the principle will not reach the eases which have been June, 
oes a de promises of one partner, after a dissola- 
tion ; 


declarations on a note, or bill of exchange. . 
~ ‘» i a a8 
be 


It must be Owned, that there is apparently in this respect 
a want of the harmony that usually belongs to the law. 
It is certain, however, that cases of the kind spoken of, 
exist; and that their doctrine is perfectly established, both 
in England and in this country. That of MJntyre v. 
‘Oliver, 2 Hawks, 209, follows Whitcomb v. Whiting, 
Doug. 652; and Chief Justice Tayxor gives as the reason, 
“ that the right to the debt still subsists, though the remedy 
is suspended, and the acknowledgment of one partner is 
— to revive the remedy | after the dissolution.” Yea 
v. Fouraker was on a promissory note. In Leaper v. 
Tatton, 16. East, 420, the action was to recover the amount 
of a’ bill of exchange accepted by the defendant, and 
. ae ‘to the plaintiff. The declaration contained a 
i count on the bill, and the common money counts ; 
“and to the plea of the statute the plaintiff replied, that the 















was taken at the bar, as far as we can trace it, 
®. first time, in the English courts, that the plaintiff 
snot recover on the acceptance according to its tenor ; 
@ promise by the acceptance was gone, and the decla- 
‘should be on the speeial one, that had been substi- 
“tated for the bill. But the Court held otherwise. Lord 
Extexporoven remarked, “ that as to the form of dec! 
‘insisted upon, it is enough to say, that it has never been in 
use; but that it is the common practice to declaf on the 
original contract ; and if the statute be pleaded, the only 
question is, whether the defence given by it has been 
waived. If the objection were good, it would be neces- 
saty to recast all the modes of declaring, by way of 
obviating the possibility of the defendant’s taking advan- 
tage of the statute of limitations.” It is true, he added, 
that the point was unnecessary, because there was 
also a count for an account stated, under which the bill 
and acknowledgment was sufficient evidence. But the 
expressions quoted contain a strong declaration of the 
mode of pleading being perfectly established ; so much so, 


4 ai several causes of action did accrue, within, &c. The ' 


- 
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| of W er Hall, that no other bad at 
¢ 

time used. ° | 

*@wn courts. We kno t any higher th 
by 
“ universal usage, through a long course of time. If there 
were no other authority in favour of declaring on the old 
promise, this of itself, would constitute the weight of 
authority mentioned by Judge Henperson. The Court 


has no just power to change it, or the principle on which 
it is founded. It would be legislating. It is probable 
that the objection would never have been thought of, but 
for the effect for some time allowed to extremely loose and 
vague words in taking a case out of the statute. . There is 
reason to be gratified that it was made, whether that was 
its purpose or not, since it has brought the courtstoeom = 
sider deliberately the principles of construction for the _ 
statute, and to lay down such rules as to the nature oft 
acknowledgment which will take a case out of ita 
preserve the statute in its integrity, as a fp 
those who do not plainly admit a continuing li 
stale demand. But when admitted, it isa hi 
old debt, upon the original undertaking, or 
one of the same tenor. 
It is proper to observe, that the action was brow 
the intestate Simonton, and upon his death, revived, 
the statute, by the present plaintiff, as his admini sti at 
The acknowledgment of the defendant was in the ifetime ~ 
of the plaintiff’s intestate ; and is therefore evidence under 
the pleadings; which contain the language of th original 
parties. The issues are made between them, eto 
be tried as they would be between them. ace 
The opinion of the Court, therefore, is, that the Pi aa 
in the Superior Court is erroneous, and must be reversed ; 
and that judgment be here rendered for the. plaintiff, 


according to the verdict. 
Per Curiam. Judgment reversed. 


oe . 
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—. in petitions for a divorce and alimony ~ a” ea5 25a 
under our law, to allow alimony pendente lite. ti 


Tats was a perrrion for a divorce from bed and board, 
and for alimony. The petition stated that the marriage 
’ took place in the year 1832: that the parties lived toge- 
ther for nine months, during which time the defendant 
‘treated the petitioner with great cruelty, and offered such 
_ indignities to her person, as to render life burthensome : 
~ that at the expiration of nine months from the marriage, the 
vdefendant abandoned the petitioner, and removed to an 
adjoining county, leaving her without a proper support : 
"sand concluded with an averment of the general propriety 


_ «@f the petitioner’s conduct ; of a statement of the probable 
_ ‘walue-of the defendant’s estate ; and charged that he was 


fion mn, te ) secrete his property, for alimony pee 
_..  ftte; but his Honor Judge Toomer, refused the application ; 
jj oa ‘upon the prayer of the petitioner, allowed an appeal 

fam his ode : 
vey, for the petitioner. : 

= appeared for the defendant in this Court. 
a, n 
x , Judge —It is the established law of the Eccle- 
sinstical Courts, in all suits of divorce or suits for the resti- 
tution of conjugal rights, as soon as the Court is judicially 
informed that the fact of marriage has taken place, that it 
is-competent for the wife to apply for alimony, pending 
the suit. But it by no means follows, that when our 
legislature authorized judicial proceedings to be instituted 
for obtaining divorces, they designed that the tribunals 
invested with this authority, should pursue this usage ot the 
Ecclesiastical Courts ; and without satisfactory evidence of 
such legislative intention, we cannot infer it. We do not 
Vou. 1. 48 ; 
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= discover in the original act with réspect hee oes 


7814, (Rev. c. 869,) or in any of the various su I 


tary acts thereto, any adoption, by reference, of the usage 
ra ‘and forms of the Ecclesiastical Courts. The legislature 
_* has undertaken by these acts to make a system out afd — 
out, setting forth the causes for divorce, either from the 
bonds of matrimony, or from bed and board; defining the 
the mode of preferring the complaint, of making defence - 
thereto, of procuring proofs, and of trying the “facts 5 
declaring the effects and consequences of the decree; ant 
prescribing the cases in which alimony is to be 
We think, therefore, that if a power exists for gra . ; 
application made in this case, it must be collected’ new , 
from the express enactments, or from the general 8 % 
these statutes. aS 

There is no enactment which expressly conteia:4 
power; and those which are express on the je 
alimony, seem rather to deny than grant it. Th 
section of the act of 1814, contains an enumerat 
causeson which it may be lawful for the inje 
obtain a divorce either from bed and board, or th 
matrimony, at the discretion of the Court; and4 
section declares it lawful upon the hearing to det 
petition as to law and justice shall appertain, 
dismissing the petition, or decreeing a divorce if 
tial ties ; and provides that “in the case of general 
upon the petition of the wife,” the Court shall hat 
to decree alimony to her. The 5th section™ 
tain causes which shall be sufficient to warrant ree 
in favour of the wife, for a divorce from bed am ind, 
and declares that it shall be lawful, upon complaint: 
due proof made in mariner aforesaid, to grant a divorce 
from bed and board, and also to allow her such alimony 
as her husband’s circumstances will admit. ‘These provi- 
sions are evidently restricted to the decreeing = alimony 
upon the final hearing. 

The act of 1814, contained a provision, that no sentence 
of divorce from the bonds of matrimony should be valid, 
until ratified by the General Assembly ; and the 11th 
section of the act whieh points out the tmode in which a 
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deeree for alimony shall be er ’ sxtlihy pool 
that no process shall issue to carry decree into se 
tion, until the decree shall have been ratified by the General | 
Assembly. ~ This provision is limited, we presume, to » 
decrees for alimony connected with a decree of a piel " 
from nuptial bonds, but it is nevertheless indicative of the 
legislative understanding, that alimony was aot allowed 
until the final hearing of the cause. 
~ There were provisions in the act of 1814, which bore with 
soaaliar hardship on the wife ; and as practice under the 
act-brought these to netice, they were subsequently 
repealed or modified. The act of 1814, imposed a tax of 
ten pounds, upon the party cast in a petition for a divorce; 
and_required of the petitioner in every case, to find 
adequate security to respond the costs of suit, before the 
out of process. But the act of 1824, repeals the tax, 
and es with the bend whenever the petitioner shall 
i Oath that he or she is not worth the sum of two 
d doilars. 
acts subsequent to that of 1814, have made alse 
r provisions for the benefit of the wife. The act of 


ex Ce 1007,) gives to her, when obtaining a decree 
ion from bed and board, the capacity to acquire, 
dispose, of all such property as might be pro- 

fy her industry, or accrue to her in any other way, 
the dominion or control of her husband; and 
‘the property, on her death without a a 


Ge the passing of the act of 1814, as far as we are 
_ \nfotmed, no practice has obtained, when the wife sued for 

a divor pe, of making allowances for alimony previously to 
‘adecree upon the hearing; and it can scarcely be doubted 
but that such a practice would have prevailed, had it been 
supposed to be authorized, or that the legislature, while 
acting from time to time, in order to render redress to 
injured wives more ample and more easy, would have 
authorized such allowances, if they conceived it proper 
that they should be made. 

It may. be, that inconveniences are sometime sustained 
by an injured woman, while suing for a separation from 
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on, 1697 her husband, for want of a provision for support. before » 
Waser sentence. 'But she is not wholly without protection...Jf.. 
abandoned by her husband, or compelled by cruelty to « 
—e from him, the law gives her a credit, for the means of 
subsistence, suited to his condition in life, and will compel. 
the husband to pay those who shall furnish the requisite 
supplies. If she has no separate property, she cancarry. 
on the suit in forma pauperis ; counsel will be assigned. her, . 
who will charge no fees ; and she will have the services of ~ ae 
the officers of the Court, and the attendance of witnesses’ 
without costs. “ye $f 
It is probably better for both parties, that pecuniary .: 
means for carrying on the domestic war should not be 
furnished by law. The prospect of such a supply may. 
subject the husband to vexatious and unfounded suits, and 
prove a mistaken kindness even to the wife, who has just 
cause of complaint. Instead of relying on the counsel. and 
aid of disinterested friendship, she may be tempted. to a 
herself under the direction of mercenary allies, y 
exasperate differences that might be adjusted, into irrec 
cilable dissentions; and under the pretext of vind 
her wrongs, prosecute their own schemes of cupidity~ 
But whatever may be the course dictated by gp 
until the legislature shall have otherwise pre 
think the Courts are not authorized to make a 
for alimony, before the complaint of the wife ball : be 
finally tried. yt 
We are not called upon to say, whether there max M 
be cases in which the husband is an applicant forsa - 
divorce, and is endeavouring to stigmatize his wife -with. 
foul imputations, where the Court may withhold its aid _ 
from him, unless he will furnish the means of a fair inves-... 
* tigation. We do not say how this may be, and are to be 
understood as intimating no opinion upon it. 
We are of opinion that the decision of the Court below 
is correct, for the reasons already mentioned. _ But if the 
Court’ had a discretion to make the allowance, this is a 
case in which, in the present state of the ings, the 
Court could not be invoked to make it. The petitioner 
charges that her husband has treated her in a cruel and 
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. ecpedlgiad sant, 54 teas colfireih such highies w tid 
person, as to render her condition intolerable and fife bur-»  Waiaon 
thensome. But she sets forth no specific treatment as 
cruel. She shows no indignities. She alleged no facts in Fits with 
relation to these charges, which can be properly put in 
issue. On such a petition, so vague, no Court ought, dig 
upon any proofs, to decree a divorce. And where, upon her 
the face of the petition, it is seen that a separation is not pa 
to be decreed, the Court ought not, if it-had the power, ois 
to order alimony pendente lite. aot sud 

It is to be certified to the Court below, thut there was ent? 
no error in the interlocutory order appealed from. 


Pam Contam. Judgment affirmed. 


et ns 
Sp) ELIZABETH DAVENPORT ». SAMUEL C. SLEIGHT. 


tfliment signed and sealed in blank, and handed to an agent verbally 
ortzed to fill up the blank and deliver it, is not the deed of the prin- 


+2 d after-declarations of the principal, approving of the delivery by 
gent, made in the absence of the instrument, and without any act in 
Mot amount.to an adoption and ratification of the deli- 


mn a single bond for one hundred dollars. Plea, 


the trial, before Toomer, Judge, at Tyrrell, on the 
Circuit, thé only question was as to the execution of 
‘the'bond. It appeared that-one Frasier brought the bond 
to the house of the plaintiff, already written excepting a 
blank for its amount, and signed and sealed by the defen- 
dant. Frasier, as the agent of the defendant, made an 
agreement with the plaintiff for the purchase of a vessel, 
whereupon he filled up the blank with the agreed price, 
attested the instrument, and delivered it to the plaintiff. 
After the vessel had come into the possession of the defen- 
dant, he admitted that he had signed and sealed the instru- 
ment in blank, and had sent Frasier to the plaintiff to 
make the best bargain he could, and had verbally autho- 
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Jone, 1837. Fized him to fill up the blank, and deliver it ax his the fe 
Davasvoat defendant’s, bond. ed Be 
fussed, His Honor, upon the authority of the case of M Kee y. 
Hicks, 2 Dev. Rep. 379, intimated an opinion that. these 
facts did not constitute the instrument the deed of the 
defendant ; and the plaintiff in submission ‘to that i Shae 
suffered a nonsuit, and appealed. ie 
Haughton, with whom was Devereux, for the plat 


No counsel appeared for the defendant in this.Ce 


Ruri, Chief Justice.—The instrument sued on- ising 
in the opinion of the Court, the bond of the: Ds 
When put into the hands of Frasier, it was not a deed, 
because it was imperfect and did not purport to oblige'the i 
payment of any sum of money. The parol authority to i # 
Frasier to fill up the blank with the sum that mightbe = §f 
agreed upon as the price of the vessel, we think, ismota 


‘deed of the defendant. Being executed in his absence 
The case not bind the defendant: The case of M'Kee va Hieks, - 
Mele 3° 2 Dev. 379, is directly in point. It is as 
‘, Dev. 379, decision of this Court; and it must be admitt 
point was before, at the least, not clearon the, 
\ plaintiff. But upon reconsideration, we agree 
ep of that case as that of the common law. 
ule is certain, that authority to make a deed 
/ verbally conferred, but must be created by ani 
“equal dignity. It is owned, that there are modern ¢ 
'in which it seems to have been relaxed with respect to. 
\ bonds. This began with the case of Texira v. Evans, 
\cited 1 Anst. 229, note, on which all the subsequent cases 
profess to be founded. The Court is not satisfied with the 
reasons assigned for those opinions, but entertains a strong 
impression that they lead to dangerous consequences. 
Because bonds are in frequent use as mercantile instru- 
ments and are negotiable, it seems to have been thought 
that they may be safely treated as if altogether of that 
character. If they can be filled up upon.a verbal atitho- 
rity, the step is, indeed, a short one to allow the: to 
do so; and a bond may be made by signing and ing 
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a blank piece of paper, as a promissory note may be by Jone, 169. 
"signing it. We think the difference is in the solemnity of D,yaxroar Darauross 
the instruments. The danger of abolishing that distinction 
consists in the necessity, that would then arise, of applying ,» 
the rule as modified, to conveyances and deeds of every % 
description, as. well as to this particular kind, namely, 
bonds. No person will argue in favour of a deed of con- «Ss 
veyance, in which the name of the bargainee, for instance, 
or the description of the land were inserted after exe- 
aieed ‘by the vendor and in his absence, although done 
_ without corruption, and by some person whom he request- 
ed to-do it, It would subvert the whole policy of the 
law, which forbids titles from passing by parol, and 
requires the more permanent evidence of writing and 
sealing. A bond isto be regarded as precisely on the ~ 
same footing with any other deed. To make a bond out 
~ and-out in the name of another, certainly requires a letter 
‘ torney by deed. 4 verbal authority to seal a bond, is 


ient. To make the instrument a different one in 
d in substance from what it was, when the supposed 


i from. it—to make it a sensible, and upon its 


Operative obligation to pay a certain sum out of a 
has was altogether insensible, and did not bind 


none of the cases is it suggested, that such acts can be 
by a stranger. But it is said, the party ought to be 
_-boand, yse the words were inserted by his agent. 
"ha amass the position in dispute. There might be 
an to receive the money or make the purchase, 
id wend i in Jaw be sufficient, when there was not an 
agency to bind the priacipal by this form of security. The © 
very question is, whether the person, who wrote out the 
bond and delivered it, was in fact and in law, the agent for 
that purpose. To determine it,we are obliged to recur to 
the rule of law, which defines what may create an autho- 
rity to make a deed, and by what evidence that authority 
may be established. If it cannot legally exist without * 
deed; then he who had only a verbal authority, was not in 
law an agent for this purpose, though he might have been 
for others. 7 
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Jowz, 1837. We think likewise that the defendant. has not made it 
Davenrozt his bond by any subsequent act. If a deed be perfect in 
Sime, it8 frame, there is no doubt the execution of it by one 
party, is good, and the instrument will not be invalidated 
by the execution of another party to it, in the absence of 
_.the former. But where it is incomplete when executed, : 
is well settled that the insertion of the matter, whi 
necessary to perfect it, avoids it as a deed, as first 
ed and by force of that delivery, unless after the 
there be a redelivery, or that which is tan ; 
The casecited for the plaintiff, Hudson v. Reovelt, 5 Bingh, a 
368, admits this; and determines only that filling ‘up © 
blank in the presence of the party and by his assent, is in - 
_ law a redelivery, contrary to the passage in Buller’s Nini Ge 
Prius, 267. We see no objection to that position. Buti it” + ae 
has no application to the case atbar. Here, thedefendant 
never saw the bond after it first came to the plaintiff’s — 
hands. Nothing that he could say in the absence of it, — 
could amount to the adoption of it as his a) 


authorized, in its altered state, being wanting. EB 

the defendant did say, is certainly quite insufficien 
simply an acknowledgment, that by parol he ap 
Frasier his agent, first to buy the vessel, and” cond : 


establishes no more then the preof-of them by witnesses 
would. They very clearly establish a case in which the 
plaintiff could recover the price of the vessel on the con- 
tract of sale. But they show only an insufficient authority 
to fill up and deliver the bond; and do not in the least, 
denote an intention of the defendant (if that would do) to 
be bound by it as his bond; much less amount to a deli- 
very of it as such. It is not, therefore, the deed of the 
defendant ; and the judgment must be affirmed. a 


Per Curiam. Judgment affirmed. 


rye 


zs? 
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MORGAN J. THOMAS v. ABNER ALEXANDER. 


AL Et is the settled rule of the Supreme Court, to affirm every judgment not 
seen to be erroneous. 

_& The harbouring and maintaining SFapaaay cave, Se So wiley Oe eee 
‘2781, (Rev. c. 335, s. 4,) must be secret. 


dime was an action upon the casg, for harbouring a 
funaway slave, in violation of the act of 1791, (Rev. c. 
835, sec. 4.) Plea, not guilty. 

» There was no statement of the facts which occurred at 
-the trial, certified in the record sent to this Court. But it ~ 
from the transcript, that his Honor Judge 
‘Toomer, had at Tyrrell, on the last Circuit, instructed the 
_ jury “ that the plaintiff should satisfy them that he was the 
vowner of the slave, and that the defendant had har- 
boured or maintained him: that a construction had been 
gi to the act of 1791, in the case of Dark v. Marsh, 2 
‘Car. Law Repos. 249, which declared that ‘ harbouring,’ 
ms meant a concealment, and that the maintenance must be 
“‘geeret : that if they believed from the testimony, that the 
the possession of the defendant, or was at his 
mn, and was not concealed nor secretly maintained 
¢ defendant was entitled to their verdict.” The 

- any found for the defendant ; and the plaintiff appealed. 


pg counsel appeared for either party in this Court. 


t Seneen, Judge.—The instructions of the judge, which 
sebe excepted to as erroneous, are set forth in the trans- 
cript, but it contains no statement of the evidence in 
reference to which the instructions were given. We 
might therefore, with propriety affirm the judgment, with- . 
out examining the instructions, since it is the settled rule 
of this Court, (whatever inadvertencies to the contrary may 
have crept into some of its early decisions, when the precise 
limits of its jurisdiction were not ascertained,) to reverse 
no judgment because it is not shown to be right, 
when it is seen to have been wrong. Doe dem. Pickett v. 
Pickett, 1 Dev.6. Whether a judgment be rendered erro- 
neous because of a mistake of law in the charge of the judge, 

Vou. u. 49 
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Jonx, 1837. it ig impossible to see, unless the bearing of that charge 
Toouas upen the facts testified, and the influence which it may 
Auzzax. have had on the verdict, shall be made to, appear. . But 


(DER. 
The case of 
Dark v. 
— 

Car. Law 


we have examined the instructions, and are of opinion 
of that they are unobjectionable in point of law, and in 
conformity to the principles heretofore laid down in»the 


Repos. 249, case of Dark v. Marsh, 2 Car. Law Repos. 249. ar, 


approved. 


The Judgment below affirmed with costs. % 


Per Curiam. Judgment ofireate 
* as 


Var 

ae: 

ed 

JOHN SNEAD ». JAMES RHODES, Adm'r of STEPHEN SMITH.» 
eed 

The return of satisfaction to a fi. fa. issuing on a jidgment, is conclusive 
upon a scire facias to revive such judgment ; and the only way in which 
such return can be got rid of, is by an application to the Court to amend it. | 
The cages of Pigot v. Davis, 3 Hawks, 25, and Cements: Switty, 1 Dev. 
153, approved. A <n 


Tue plaintiff sued out a scire fadtias, to revive 9 judg- 
ment, recovered by him in an action of debt, against Calyin _ 
R. Blackman, Stephen Smith, and John Barfield ; o1 b 
the sheriff returned that he had made it known to) 
defendant, the administrator of said Smith, dec but 
could not find Blackman or Barfield. The slits T ther 
entered a nolle prosequi as to the two latter, and declared 
against the present defendant alone, who pleaded nul tie? 
record, and payment. 

On the trial of the latter issue before the jury. the 
defendant gave in evidence a receipt for the whole sum 
for which the judgment was given, executed by the plain- 
tiff to Blackman, one of the original defendants, a 
expressed to be in satisfaction of the said.judgment... The 
defendant alsg gave in evidence a transcript of the record 
of the original suit, and of the executions and pi 
had therein. It thereupon appeared that the. had 
sued out a writ of fieri facias, on the said jut 
ing teste in April term, 1828, and retutnable to the 
following October term, and (the said Bete ny the 


¥ 
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sheriff,) delivered. the same to the coroner; and that. ‘the June, 1837. 
coroner returned théreon at the next term, that he fiad Snes 
made the moneys as therein he was commanded, and that Knees, 
the said debt and costs were satisfied ; and annexed to his 
said return asa part thereof, a receipt from the plaintiff to him, 
the coroner, in full of all the money due on that execution. 

The . plaintiff, to sustain the issue on his part, then 
offered the testimony of Willis Hall, the said coroner; and 
he ‘deposed that no money was in fact paid by the said 
Blackman, to the.plaintiff or to himself, nor any paid by 
him to the plaintiff; but that Blackman as sheriff, then 
had if his hands an execution against one Collier, the 
agent of the plaintiff, at the instance of a third party, and 
agreed with the plaintiff, to pay for him thereon, a sum 
equal to the amount due on the execution, in favour of the 
plaintiff, in which Blackman was the principal debtor ; 
and thereupon, Blackman and the plaintiff exchanged 
receipts for those sums, and the plaintiff also acknow- 
ledged satisfaction on his execution in the hands of the 

rit and directed him to return it satisfied ; and he 

ingly did so. To this evidence the defendant 
‘but the Court admitted it, in explanation of the 

is. Honor Judge Saunvers, at Wayne, on the Spring 
of 1836, instructed the jury, that in law, there 

‘as‘no payment.of the judgment, and that the plaintiff 
was entitled to their verdict ; which the jury gave; and 
from the judgment thereon, the defendant appealed. 

In the argument, it seemed to be the object of both 
parties, to have the case determined upon the merits, and 
to get the opinion of the court, whether, upon all the facts, 
the defendant was in law discharged? but it was suggested 
that, perhaps, the question could not be decided upon the 
plea of payment generally, as that made an issue upon the 
very fact, and the record was only evidence ; but that the 

ought to have pleaded the whole matter spe- 

| being a satisfaction of record, and relied upon the 
record by * vay of estoppel. This being taken up by the 
plaintiff, and on, the defendant then urged that there 
could be no*Judgment on this scire facias, but that the 
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upon a judgment against three, theré éahnot be execution 
against one of them, unless the record ‘Show a sufficient 
reason for pot proceeding against the others. The parties, 
in order to bring back the case to the question which was 
intended to be made, and would decide it conclusively, 
then agreed to amend the record, first, by adding to thé ~ 
return of the sheriff on the scire facias, that Blackman 
and Barfield were dead; and secondly, by framing. the 
issue so as to make the defendant rely on the receipts of 
the plaintiff, and the return of the coroner, by way of 
estoppel, as a satisfaction of record; to whieh the plebnit | 
then replied nul tiel record. <o &, 


W. C. Stanly, and Badger, for the defendant. 


rae 5 


nity S Z 


Devereux, and J. H. Bryan, for the plaintiff, 


Rurrin, Chief Justice, having stated the case as above, 
proceeded: — When the case was. first presented) “it 
occurred to us, that the defendant could avail himselfof 
the satisfaction appearing of record, upon the plea of aué 


tiel record ; as the scire facias, after stating the j 

as by the record and proceedings thereon, remai 
appears,” avers further, that “ said judgment still 

in full foree and effect, not reversed, satisfied or 

But upon looking slightly into the books we find, it 

certain that the scire facias should contain this Nitier 
allegation. Com. Dig. Pleader, 2 W. 12; 1 Saund. 330, 
n. 4. And perhaps it is most proper, that the matter of 
discharge should be brought forward by direct averments 
on the part of the defendant. We have not thought it 
worth while to satisfy ourselves how the point is, because 
upon the pleadings as they now stand, the Court is of 
opinion that the judgment must be reversed, because the 
judgment is in law satisfied of record. 

If the plaintiff had acknowledged satisfaction of record, 
the judgment would be thereby discharged. ‘This is the 
same thing. Writs of execution when returned are, 
together with the returns, part of the reeord in 
Pigot v. Davis, 3 Hawks, 25. The return of 
by the sheriff, it was said in Governor v. 
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Rep. 153, is conclusive; and while it stands, the: plaintif? Som, 1697, 
has no remedy against the defendant. The agreément of here 
a sheriff, to return an execution satisfied, without receive , *.* >. — 
ing the money, does not bind the plaintiff. But his return ¥ 
that he has levied the money does; for after that, no 
other execution can issue until there is a further adjudica- 
tion by the Court. Suth adjudication cannot be given 
incidentally; in any other or the same Court, when a party 
is proceeding on the record; for it is conclusive of all 
things appearing in its present form, and cannot be 
explained or impeached collaterally upon evidence. The 
only manner in which the plaintiff could get clear of it, is by 
@ motion to amend the return of the coroner; which would 
be heard like a motion to vacate an acknowledgment of 
_ satisfaction of record by the party. Either, upon a proper 
case, may be allowed; though it is scarcely conceivable 
that in such a case as this, it would be against a surety 
and the coroner, where the creditor made a new contract 
ee the principal debtor, and upon the strength of it, 
‘directed,.in his own person, the return that was made. 
doubted whether all the facts taken together, did 
punt to evidence of payment as first pleaded. But 
e case is now made, the evidence of the coroner was 
. npr ‘oper ; and we are clear that as stated in the defen- 
“dant’s plea;the judgment is satisfied, as by the record now 
‘¥emaining, &c. fully appears. 
* The judgment of the Superior Court must, therefore, be 
reversed, and the cause remanded for further proceedings 
jn that Court. 


Per Contam. Judgment reversed. 


ms 
de 
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» ot 
: rk: 
: The STATE ». JOHN HANEY. - 
re Wp sht* 
Tic changgused tectineny ot on contaghen SiacaiieL mau 
the prisoner’s guilt, is sufficient to warrant a conviction. And the useal 
direction to the jury not to convict upon it, unless supported by, 
testimony, is only a precautionary measure to prevent improper 
being sapened in its end the preety of ging 9) SAE EE 
to the discretion of the judge, who tries, the cause. ie = Fs 
When there are several counts in an indictment, the state may be riiled.to 
elect upon which the trial shall be had; but this is done only to prevent 
injury to the accused where the counts contain charges of distinct offences, ; 
but never where they are only variations in the mode of charging the 
Where an association for a criminal purpose is proved to exist, the acts 
of the associates in furtherance of that purpose, as well as : 
tn rough off, te aduniaiabe guided Gas Chant aE gt." 
or declaration is subsequent to the actual perpetration of the crime. * 
A judge is not bound to recapitulate all the evidence to the jury ; ini 
cient for him to direct their attention to the principal questions 
have to investigate, and to explain the law applicable to the case; and | 
perticularly, when be is not called epon by the epunsel, to give & mene S58 om, 


Au indictment under the act of 1779, (Ree. ¢. 142) whieh charges the salle 


tion of a slave to be with an intent “ to sell, dispose of and convert tolls Zz 


own use,” is sufficient. For the felony created by the act, is 

described by charging the seduction to be with an intent “ to sell ;” 
words, “ dispose of and appropriate to his own use,” do not 

intention imputed, beyond that of an intention to sell, and at worst, 
redundant, 
And charging the taking to be “ by violenos, cndostion amdiittier snemnaii 
not repugnant, as both violence and seduction may have been used ; but if 
it were double, it is aided by a verdict finding the taking to be by sedue- 


tion only. 

The words, “ other means,” if used alone, would be too indefinite ? but taken 
in connection with the words, “by violence and seduction,” they are 
merely superfluous. 

A count on the act of 1779, for the seduction of a slave, need not charge him 
to be of any value. 


Tux prisoner, with two others, were indicted at Ruther- 
ford, on the last Circuit, as follows : 

“ The jurors for the state upon their oath present, eet 
John C. Hardin, John Haney and John W. Williams, all 
of, &c., on, &c., with force and arms, in, &c.,’one 
man slave, by the name of Eli, then and there being the 
property of Nancy Davis, of the value of fifty dollars, 
feloniously did steal, take and carry away,contrary to the 
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form of the statute in such case made and 
against the peace and dignity of the state. 5 
“ And the jurors aforesaid, upon their oath aforesaid, do anv. 
further present, that the said John C. Hardin, John Haney 
and John W. Williams, on, &c., with force and arms, in, 
&c., one other man-slave, named Eli, then and there being 
the property of, &c., and then and there in the possession 
of, &c., feloniously by seduction, violence.and other means, 
him, the said man Eli, slave as aforesaid, against the will 
and consent of her, &c., did take and convey away from 
the: possession of her, the said owner, with an intention the 
said slave to sell, dispose of and convert to their own use, 
— to the form, &c. and against the peace, &c.” 


SEG kededlenta eee: tind sloney.end before the 
jory were impannelled, it was moved for the prisoner, that 
the solicitor should elect upon which count of the indict- 
ment the trial should. be had; but his Honor Judge 
Pi disallowed the motion. Besides those necessary 

title in the prosecutrix, &c., the only witness for 

,» was one Robins, who was an accomplice, 

ho detailed at.great length all the particulars of the 

of the slave. . He stated that the plan for the 

was devised by. Hardin and himself; that after 

ve came into their possession, he, the witness, carried 

him to South Carolina and sold him. He was proceeding 

to state the particulars of the transaction, when he was 

asked by the prisoner’s counsel, whether he had seen the 

prisoner after the plan was matured; he. answered that he 

had not until his return from South Carolina, when he 

met the prisoner and Hardin, and divided the proceeds of 

the sale. It was objected for the prisoner, that testi- 

mony of intermediate acts was not admissible against him; 

but the objection was over-ruled. Other witnesses were 

called on both sides, but their testimony was either to 

confirm or impeach Robins; and the result of the evidence 

in the case was, that the guilt of the prisoner depended 
upon Robins’s credibility. - ’ 

w Bll Honor. instructed the jury, “that an accomplice 

was a competent witness ; but that it was not safe to con- 








June, 1837. yict upon the testimony of an ss 
See supported in some of its material parts, by'th li 


Minis. 


of other witnesses, so as to carry to their minds full and 
entire conviction of its truth.” The counsel for the pri- 
soner, prayed his Honor to instruct the jury, that they 
ought not to find the prisoner guilty upon the testimony of . 
Robins, unless his testimony as to the agency of the pri- 
soner in the transaction, was supported by the testimony 
of other witnesses. This instruction his Honor refused to 
give, but charged that the law did not make such confir- 


mation indispensable, although it would be isfac- 
tory ; and that if the evidence of the ccconphelieas the. 


manner in which it was given, and from the support : which wg 


his general narrative received from other 

to their minds full and entire conviction of its truth, 

sufficient to authorize a verdict against the 

although the narrative was not supported by suber det 

dence to that part of it in which the prisoner was stated to 

have had a personal agency. a 
The prisoner was acquitted upon the first count, teil 


convicted upon the second ; the words of the entry of the aS : 


verdict being, “ who find the defendant guilty of the fe 
and seduction in manner and form as charged in the se 
count of the bill of indictment, and not guilty in 
and form as charged in the first count of said bill.” + ~~ 

A new trial was moved for—lIst. Because the judge 
refused to instruct the jury to acquit the prisoner, unless 
the evidence of Robins was corroborated as to the med 
ner’s agency in the transaction. 

2nd. Because the judge recited the testimony for the 
prosecution, and did not recite that for the defence. This 
motion being over-ruled, a motion in arrest of judgment 
was made: Ist. Because the indictment did not set forth 
the offence as described by the statute—it charging the 
seduction to be “with an intention to sell, dispose of 
and'convert to their own use”—whereas the words of the 
statute were “ with an intention to sell or dispose of to 
another, or appropriate to his own use.” 

2nd. Because the indictment was double; and repugnant 
in charging the taking to be “ by violence, seduction and 





OF NORTH CAROLINA. . 393 


other "and, also, because the intent aiatieite Jonn, 1837. 
to “ sell, d of and convert to their own use.” » Brave 
3rd. Because the slave was not charged to be of any ,,* 
value. This motion being also over-ruled, and judgment 
of death pronounced, the prisoner appealed. 
No counsel appeared for the prisoner. 


The Attorney-General, for the state, 


Gasron, Judge-—We have deliberately considered of 
all the objections presented on this record to the regularity 
of the conviction of the prisoner. 

The. indictment contains two counts. The first charges 
“that John C. Hardin, John Haney and John W. Wil- 
liams, on the Ist of January, 1837, with force and arms; 
in the county of Rutherford, one negro man slave, by the 
name of Eli, then and there being the property of Nancy 
Davis, of the value of fifty dollars, feloniously did steal, 
take and carry away, contrary to the form of the statute 
im that case made and provided, and against the peace and 
dignity of the state ;” and the second charges, “ that the 
said: John C. Hardin, John Haney and John W. Williams, 

and year aforesaid, with force and arms, in the 

y aforesaid, one other man slave, named Eli, then 

_ being the property of Nancy Davis, and then 

and there in the possession of her, the said Nancy, feloni- 
ously by violence, seduction and other means, him the said 
man Eli, slave as aforesaid, against the will and consent 
of her, the said Nancy Davis, owner as aforesaid, did take 
and convey away from the possession of her, the said owner, 
with an intention the said slave to sell, dispose of and 
convert to their own use, contrary to the form of the 
statute in that case made and provided, and against the 
peace and dignity of the state.” The said John C. Hardin, 
John Haney and John W. Williams having been arraign- 
ed, pleaded not guilty ; and, by consent of the counsel for 
the state and of the prisoner, he was put upon his trial, 
separate and alone from the other two persons accused. 
The prisoner thereupon, by his counsel, prayed the Court 
that the solicitor for the state should elect upon which of 
the two counts he would try the prisoner; which prayer 

VoL. a. 50 





June, 1837. was over-ruled by the Court. Bes 1808 
“Stare tried and found “guilty of the felony nd. sedu 
Hiner, ‘hanner and form as charged in the seégnd count oft 

of indictment, and not guilty in manner ‘and form 
charged in the first count of said bill.” 5 os 

It is no objection ona demurrer, and is certainly, ' 
fore, not good in arrest of judgment, that seve 
are charged against a prisoner in the same indictment 
on the face of an indictment, every distinct count é 
to be for a different offence. It is, however, in't 
tion of the Court, to quash an indictment, or cog 
prosecutor to elect on which count he will pre 
the counts charge offences actually disti 
They exercise this discretion, lest the ou 
confounded in his defence, or be prejudiced in his) 
lenges tothe jury ; for he might object toa juryman tryin; 
one of the offences, when he would have no objection to his 
trying the other. But in this case, there was no pretext 
for asking this indulgence of the Court, as the pert 
accused the prisoner but of one criminal act, 
different modifications, so as to correspond with the rad ae 
proofs that might be adduced. The prisoner me 4 
pretend, that these modifications of the charge increased 
the difficulty of making a fair defence ; or prejudiced: “—? 
in his challenges. 

The evidence offered on the trial, if believed, established 
a case of a concerted scheme between the prisoner and 
Hardin, to seduce the negro slave Eli from the possession 
of his mistress, and carry him to the state of South Caro- 
lina, to be sold, for their benefit, and that of their associates. 
The principal witness for the state, an accomplice in the 
crime, testified to the seduction and procuring of the negro 
by the prisoner, and to the arrangements made between 
the prisoner, Hardin, and himself, for the conveying away 
of the negro ; and was proceeding to testify as to the man- 
ner in which the negro was conveyed away and sold, in 
which part of the transaction the witness was the princi- 
pal agent, when he was asked by the prisoner’s counsel, 
whether he had seen the prisoner, after the making of these 
arrangements, and answered, that he had not, until after 
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eth Carolina. The prisoner’ cutis) Tom, 181. 


y avidence being given against the 

ner, Of What Was done by the witness in the interme- 
dined! fane. is objection was overruled ; and the witness 
proceeded to state circumstantially his journeying on with 
the ‘negro; his attempt to sell him to one person ; his sub- 
sequent sale of him in South Carolina; his return to this 
state; and his here meeting with the prisoner and Hardin, 
and dividing with them, the proceeds of the sale. Weare 
of ‘opinion, that there was no error in receiving the testi- 
mony to. That one man should not be crimi- 
nally af d by the acts or declarations of a stranger, isa 
2 din sense, and resting on the principles 
of ata justice ; and therefore a mere gratuitous asser- 
y any one, inculpating himself and others as fellow 

should never be received as evidence against 


: a ‘ey petes tat baat But where a privity and commu- 


ity of design has been established, the act of any one of 


thse who have combined together for the same illegal 


done in furtherance of the unlawful design, is, in 
sideration of law, the act of all. 2 Stark. Ev. 233, 
~ ‘The cases in which this doctrine is most fre- 
, are those of treason and conspiracy, 
Fabia sacloctly settled, that after proof of the associa- 
tion for a traitorous or illegal purpose, the declarations, acts 
atid conduct of all the associates, in furtherance of their 
common purpose, i is evidence against each and every of 
. them. But it is not confined to indictments for treason 


and conspiracy. It is immaterial what is the nature of... 


the indictment, provided the offence involve a conspiracy. 
Thus, upon an indictment for murder, if it appear that 
others, together with the prisoner, conspired to perpetrate 
the crime, the act of one, done in pursuance of that inten- 
tion, is evidence against the others. See State v. Poll and 
Lavinia, 1 Hawks, 442. The only plausible objection to 
the testimony received, is, that it was unnecessary; for 
that the crime charged against the prisoner consisted in 
the taking of the slave, with a felonious intent, and that 
crime could not be varied by any acts done by another, 
though with the concurrence of the prisoner, subsequently 


@eave 
7 


Haney. 
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Jone, 1837, to the taking. But it is plausible only. If the objection 
~Srare were well founded, it would apply to evidente of his 
a*. own acts, subsequent to the original taking; for they’ can- 

" notyimpress a new character upon the original taking. But — 
such acts, whether done by himself, or by is agent, ¢ 
material and relevant, as tending to mani 
and design of the original act. They are the ace 
surrounding, and consequent circumstances 
action, the more of which is known, the more | 
the transaction itself is understood; and 4 
the means, by their concurrence with, or oppositic 
other matters given in evidence, of testing the 
and accuracy of the witnesses by whom they 91 

Two exceptions have been taken to the ol oy 
judge. 1st, For that the Court refused an instruction 
which was prayed for, that the jury ought not to find the — 
prisoner guilty upon the evidence of an accomplice, ‘unless a 
that evidence was corroborated as to the agency of the 
prisoner in the transaction; and 2dly, For that the Court 
recited the testimony on the part of the state, ‘without — 
reciting any of the testimony on the Le of ™ 
_ prisoner. wi 

In relation to the matter of the first exception, it epiaaain 
that his Honor instructed the jury, thatan accomplice was _ 
a competent witness, but it was unsafe to find, and a jury 
ought not to find, a verdict of guilty, upon the evidence of 
an accomplice, unless that evidence was supported in some . 
of its material parts by other evidence, so as to carry to 
the minds of the jury a full and entire conviction of its”. 
truth; and being specially called upon to instruct the jury 
that the evidence of an accomplice, although supported ia 
material parts of the general narrative, must also be sup- 
ported in material parts as to the personal agency of the 
prisoner, declined. to give the instruction as prayed; and 
charged the jury, that the law did not make such a con- 
firmation indispensable, although it would be more satis- 
factory; and that if the evidence of an accomplice, from 
the manner in which it was given, and from the support 
which his general narrative received from other testimony, 





~ * > 
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~ 


‘OF NORTH CAROLINA. 


carried to the minds of the}j jury full and entire conviction Jowr, 183% 193% 
of its truth, it was sufficient to authorize a verdict against “Ser 
the prisoner, although the narration was not supported:by Hales, 
other evidence, in that part of it in which the prisoner is = — 
stated*to haye had a personal agency. 
~ This Court understands the rule of law to be, that the 
unsupported testimony of an accomplice, if it produce 
~undoubting belief of the prisoner’s guilt, is sufficient to 
warrant a verdict affirming his guilt. Such is certainly 
the la ‘the country from which we have derived the 
principles of our jurisprudence. It is so laid down by 
Hale; 1 Pleas of the Crown, 305, although he adds, that 
it we i be hard to take away the life of a man upon it. 
: is explicitly stated in Hawkins, B. 2, ch. 46, 
sec. 92, with the remark, however, that “it seems to be 
. theigeneral opinion, that unless some fair and unpolluted 
-@vidence corroborate and give verisimilitude to the testi- 
i mony of an accomplice, a person convicted under such 
circumstances, ought to be recommended to merey.” The 
fery ‘point was solemnly adjudged by the twelve judges of 
tland, in Atwood and Robins’s Case, 1 Leach’s Cro. 
[ who held unanimously, that an accomplice is a 
competent witness ;-and if the jury, weighing his testi- 
mony, think him worthy of belief, a conviction, supported 
by. such testimony alone, is perfectly legal. The same 
was afierwards held in Durham and Crowder’s Case, 1 
Leach’s Cro. Ca. 478; and in the case of Rex v. Jones, 2 
umpy 132, Lord Exzenzoroven observéd, that “no one 
triously doubt that.a conviction is legal, though it 
}upon the evidence of an accomplice only, 
ss, in their discretion, will advise a jury not to 
believe an accomplice, unless he is confirmed, or only so 
far as he is confirméd; but if he is believed, his testimony 
is unquestionably sufficient to establish the facts he de- 
poses. It is allowed, that he is a competent witness; and 
the consequence is inevitable, that if credit be given to his 
testimony, it requires no confirmation from another wit- 
ness.” We are not aware of any judicial decision in our . 
country, at variance with the rule brought hither by our 
ancestors. It is impliedly recognized in The State v. 
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Jone, 1837. Twitty, 2 Hawks, 449, where the Chief Justice, delivering 
Sure the opinion of the Court, that a witness might be called to 
nie, UPport the credit of an accomplice, before the latter d 

’ been attacked, because he was necessarily ¢ 

suspicion, by reason of his being an acknowlédgec 

plice, observes, “though an accomplice is met 
witness, yet his unconfirmed evidence is 

with caution, and distrusted by a jury ;” and in’ 

v. Weir, 1 Dev. Rep. 363, the rule is refe 

Court,-as being now perfectly settled : “ It is x ows : 

that his evidence,” (the evidence of an accomplict 

be left to the jury, who, if they believe him, may 

the prisoner.” 

If this be the settled rule, it follows, nece 

the exception taken cannot be sustained ; for i : 
require of the judge to give an instruction to the ji jary, 
except on the law of the case. The judge may c 

them against reposing hasty confidence in the test 

of an accomplice. It is usual—justifiable—and, we a 

it is proper to do so, where he has cause to apprehend the 

the jury may feel themselves bound to find a ver 
conforming to the positive testimony of the wien 
weighing the circumstances of suspicion and di 

which his testimony isrendered. Long usage, sar 
by deliberate judicial approbation, has given to this o 
nary caution a precision whith makes it approach to 
arule of law... Jurors are advised, that it is deemed 
hard, and thattie is unsafe to conviet on the testimony 
of an. accomplice, unless that testimony receive 
material support from evidence derived aliunde, coin- 
‘ciding with it in considerable circumstances, as to leave no 
rational doubt in their minds of its truth. In what parts of 
the details of the testimony this confirmation should be 
had, in order to remove the jealousy and suspicion to which 
the testimony is exposed, and to create such a degree of 
confidence in the general credibility of the witness, as to 
command faith in those parts of his narrative where he is 
not thus supported, the judge has not the right to direc® or 
advise the jury. Speculative writers have indeed undertaken 
with much ingenuity to devise rules of faith on thesubject, 
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baste lawis wholly silent concerning them. Toleratingand J°™®, 1887. 
ving of the general caution, it trusts the application Seat 
caution, under all the circumstances testified, wholly Haner. 
and integrity of the jury. Re. os 
pect to the matter of the second exception, it he aa 

| from the judge’s charge, which is spread upon the 
that his Honor did not undertake to recapitulate 
idence to the jury, but only to direct their attention 
1 important questions which they were called upon to 
vestigate; and toexplain'to them the law applicable to 
the case. Iti is not stated that he was called on, either 


charge; Nor is it seen, that the pergoens of justice required 
®, } great matter in controversy was the degree of 
due to the testimony of Robins; and to us it appears, 
ith great propriety he called the attention of the 
jury to the matters in which it was alleged that this testi- 
was corroborated by that of others—laid down the 
rule of law thereon benignantly for the prisoner—and 
fairly, left the whole €ase to the j jury, with an injunction to 
_give to every circumstance of it a careful consideration, 
any departure from impartiality in collating the 
Or any intimation of his opinion thereon. See 
Y. Lipsey, 3 Dev. Rep. 485. This objection to the 
seems to us, therefore, also unfounded. 
~ Several objections wereurged below in arrest of judg- 
ment, because of insulate, uncertainty, and repug- 
nancy in the count whereon the prisonéf#was convicted ; 
and others have presented themselves to us, as not unde- ba 
serving of notice. — ?. 
In the first place, it is objected, that this count ae 
does not bring the offence charged within the words  .: 
of the statute whereon it is founded. The criminal - 
intention charged in the indictment is, “ with inten- 
tion the said slave to sell, dispose of, and appropriate 
to their own use.” ‘The offence described in the statute 
is to “steal, or by violence, seduction, or any other means, 
take or convey away any slave, the property of another, 
with an intention to sell, or dispose of to another, or appro- 
priate to their own use, such slave.” It was settled, in The cases 
the case of The State v. Hall, 2 Hay. Rep. 105, and The =. 


- 





Jome, 1837. State v. Jernagan,8 Murph. 12, that the object of the act 
of 1779, (Rev. c, 142,) was two-fold; Ist, to punish the 
crime of stealing a slave, with death, by taking away the 
benefit of clergy, to which the offender wagyer 
common law: and secondly, to punish all oth 
depriving an owner of his slave, whether by 
if the taking or conveying away were accor 


use of the wrongdoer, or to sell or to dispose of 
that the words of the statute declaring the inte 
not qualify the crime of stealing, which necessarily means 
the taking causa lucri, but qualify the new felony created 
by the statute, that of taking or conveyingaway by seduc- 
tion, violence, or other means. The criminal i ion is 
declared in the disjunctive—to sell—to dispose’ apeallth ie 
another—or to appropriate to their own use: and these 
three purposes seem designed to express all those —, 
characterise a larcenous or felonious intention. T 
means a disposition of the slave to , for a prices 
to dispose of to another, embraces made either 
gratuitously, or for a price; and to appropriate to: 
own use, describes the keeping of the slave, to oA 
services. We hold it, therefore, to be clear, that the long a 
created by the statute, is sufficiently described, so far as” 
intention is concerned, by charging the act to have been, 
done with intent to steal the slaye. As sale is one mode of 
disposition, there is nothing” repugnant in charging the 
intention to have been to sell and dispose of the slave. The 
latter words are unnecessary, indeed, but, at the worst, 
ey are only redundant, and, in our opinion, do not extend: 
intention imputed beyond that of an intention to»sellz 
Had the charge stopped here, it would have conformed. to 
that which was pursued in the third count of the’ indiet- 
ment in the case of Jernagan, before referred to. It, will 
be seen, that the indictment there contained three counts, 
the first charging the prisoner with stealing the slave 
Amos; the second, with taking him by seduction, with 
intent to appropriate him to his own use; and the third, 
with [taking him with intent to sell and dispose of him. 
The counsel for the prisoner took objections to every count 





OF NORTH CAROLINA. ; 401 


in the indictment; but neither they alleged, nor the Court Jone, 1837. 
supposed, that the second was objectionable, in charging State 
merely an intention to appropriate to the use of the pri- py, yey, 
soner, OF . third in charging an intention to sell and 
eof to another. If the words “to sell, dispose of 
» Or appropriate to their own use,” are to be 
LF conjunctively, both these counts were clearly bad. 
But the count in question does not stop here. It charges 
amintention to sell, dispose of, “ and convert to their own 
use.” We do not hold the term convert, as used in this 
indictment, to be equivalent to the term appropriate, as 
used in the statute. The latter isemployed in the statute, 
to contradistinguish the use made of the slave, from a sale 
_ or di of the slave to another, and necessarily 
means the retaining of him by the wrongdoer. But con- 
version embraces any unlawful use or disposition made of 
the slave. A sale is as much a conversion of him, asa 
detainer from the service of his owner. Following after, 
and united by the conjunction “and” to the words “ sell 
and dispose of,” the conversion here charged, means a 
conversion by sale, and is neither repugnant to the charge 
of an intention.to sell, nor affirmative of any other inten- 
tion. We hold, therefore, this exception to the count, bad, 
because we view the sole intention charged, to be an inten- 
tion to sell. Had the count pursued the very words of the 
statute, “‘ with intention to sell, dispose of to anagher, or 
appropriate to their own use,” it would have been bad, 
because of uncertainty. Had it varied from them, by 
changing “or” into “and,” and charged an intention to 
sell, dispose of to another, and appropriate to their o 
use, we apprehend, that it would have been bad, becausi 
of repugnancy. 

It is further objected that the indictment is double, and 
repugnant, in charging that the prisoner took and con- 
veyed away the slave, “ by seduction, violence, and other 
means ;” and also in charging the intent to be “to sell, 
dispose of, and convert to their own use.” The latter 
part of this objection has been disposed of in considering 
the first objection; the former part of it remains to be 
examined. There is no repugnancy in the accusation, as 

VoL. 0. 51 
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Jumz, 1837.-both seduction and violence may have been used in 


Srate 
®. 


Haney. 


carrying into execution the criminal purpose aie it 
may have been effected in part by one, and in the 
other means; but it is not so obvious that the i 

is not liable to the objection of duplicity. We are 
inclined to think that if the objection did exist, it would 
furnish no sufficient reason for. arresting the j 

“ In civil actions, thé usual mode of objecting to 
for duplicity, is by special demurrer; it is cured by a 


» general demurrer, or by the defendant’s pleadingyover. 


= In criminal cases, the defendant may object to it by spe- 


cial demurrer, or the Court, in general, upon appli¢ation, 
will quash the indictment ; but it is doubtful whether he 
may avail himself of it on general demurrer; it is 
extremely doubtful if it can be made thé subject of a 
motion in arrest of judgment, or of a writ of error, and i 

is certainly cured by a verdict of guilty as to one , 
offences, and not guilty as to the other.” Archb. 
Plead. 55. The verdict in this case doesnot, in€ 

terms, negative the other means charged to have’ been 
employed by the prisoner, but we understand it as affirm- 
ing only that by seduction. It finds the defendant * guilty 
of the felony and seduction, in manner and form as charged 
in the second count of the bill of indictment.” But how- 
ever this may be, we are of opinion, that the indictment is 
not vicieus as is objected, because of duplicity. A criminal 
act may be carried on through the agency of several means, 
and although it would be equally criminal if but one elone 
had been used, yet when all have been employed, it is 
nevertheless but one crime, and it may be charged as one 
crime, with all its attendaiit circumstances.. ‘Thus, the 
precedents show us, that under the statute which punishes 
as a felony, the demanding of moneys, chattels, or valuable 
securities “ with menaces or force,” the indictment may 
set forth the demand to have been made with menaces, 
or to have been made with force, or to have been made 
with menaces and force. Archb. Crim. Plead. (5th ed.) 
230. So under the statute which makes it felony “by 
force or fraud,” to carry away children under ten years of 
age from their parents, we find precedents of counts 
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charging the taking by force; others charging the taking Jone, 1837. 
by fraud; and others charging the taking by force and ~ sire 
fraud. Archb. Crim. Plead. (1st ed.) 257, and same 5th nw 
ed..871,. ,So if an offence be cumulative with respect to ; 
the acts done, although any one of the acts be sufficient to 
Constitute the crime, the cumulative offence may be 

ged. Thus under the statute inflicting severe penal- 
ties ofany persons who shall buy or receive certain stolen 
goods knowing the same to have been stolen, it is the 
customary form, to charge that the offender did buy and. ¥ 
receive such goods. Stubb’s Cro. Cir. Com. 414. Thus, A pty 3 
also}the statutes against forgery, describe the offence to be incom “ 
“40 forge, or cause to be forged, or wittingly aid and assist 
in the forging of notes,” &c. An indictment setting forth in sererd 
the disjunctive, that the defendant did forge or cause to be = 
forged, is unquestionably bad ; while it would certainly be cribed if 
good if it positively charged the offence in either way. }° opty 
King +. Stocker, 5 Mad, Rep. 137. 1 Salk. 342, 371, oe 
~ Wet-all the indictments in the Federal Courts of this Cir- 
eait, under the act of Congress, on the forging of United may my 
States Bunk notes, following the English precedents on a pace <otey 

wr actof parliament (see 3 Chitty’s Crim. Law, 1052,) >y wd nd 
cumulatively in one count, that the defendant did and by pro- 

falsely make, forge, and counterfeit, and cause and procure be falsely 
to be falsely made, forged and counterfeited, and wittingly made. 
aid and assist in the falsely making, forging and counter- 
feiting: The entire criminal act done;“may have con- 
sisted of all these parts, and therefore, it may be set forth 
as such in one count. It is our opinion, that but a single 
offence was described in the count whereof the prisoner 
was convicted: that this offence consisted of parts: that 
the pri could not rightfully object to the accusation 
as double, because the whole of the offence was set 
forth ; and is liable to the penalty denounced by the statute, 
because found ‘guilty of so much thereof as brings his 
crime within its penal enactments. 

Connected with the objection which has been last con- r 
sidered, is one not so distinctly stated as a reason in, 
arrest, but which we have felt it our duty to examine. 
The second count charges the taking and conveying away 
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Jowe, 1837. to have been by seduction, violence, “and other means.” 
Srarz If these latter words are to be regarded as constituting a 
Haney, material part of the accusation upon which the prisoner 


has been convicted, it would follow, we “think, that the 
indictment is too vague, to warrant any judgment thereon. 
Certainly an indictment upon this branch of the statute 
would be essentially defective, if it omitted to” spéeily any 
means by which the taking and conveying away were 
effected. And if these words constitute a material part 
of the charge, they would seem to render the aceusation 
almost as general as though it contained no specification 
of the means. We feel very reluctant to sanction any 
apparent departure from that certainty in criminal aceu- 
sations, and that propriety of language generally demanded 
in,them, the observance of which furnishes one of the best 
securities against oppression ; but after full consideration, 
we deem ourselves bound to hold that this indictment 
does specify seduction and violence as means that wer 
employed, and the allegation of other means not § 


must be considered as surplusage. There isa ' ‘ere 


difference between the omission in an indictment, of any- 
fact or circumstance, which is a legal ingredient in the 
offence, and the addition to an offence already legally set 
forth, of other matters which do not describe an offence. 
The defendant’s plea denies only the matters charged; no 
evidence can be received of an ingredient not charged, 
and no verdict tan find it, The omission is, therefore; 
fatal. But the traverse distinetly puts in issue the offence: 
sufficiently and specifically set forth in the indictment ; 
evidence to support the specific charge is indispensable’ to 
a conviction; and the verdict of guilty directly affirms 
that charge. Therefore is it, that if an indictment be 
certain in some particulars, and uncertain as to others, it 
is void only as to those which are uncertainly €xpressed, 
and good as to the residue. Hawkins, Book, 2peh. 25, 
sec. 74. And nothing which may be rejected as sur- 
plusage and immaterial shall hurt the indictment. ‘Same, 
sec. 79. If one were convicted upon an indictment for 
that with force and arms, he had done many grievous 
wrongs to a certain A. B.,n0 judgment could’ be ren- 
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dered thereon; but it is every day’s experience, that Jone, 1887. 
judgment may be rendered on a conviction for an ~ g.. 
assault and battery on A. B., although the indictment also a. 
avers that he then and there did many other grievous F 
wrongs to the said A. B. An indictment for stealing 

divers; goods and chattels (one of the instances put by 
Hawkins,) would be unquestionably bad; but had it 

charged the stealing of a specific chattel and of divers 

others, a conviction would establish the precise theft 
imputed, and warrant the sentence of the law thereon. 

It is lastly objected, as a reason in arrest of judgment, 
thatthe value of the negro is not set forth in the second 
count... We are of opinion that it is not necessary in that 
count, that the value should be stated. Larceny, at 
common law, is either grand or petit larceny, according 

to the value of the thing stolen; and in indictments for 
larceny, the value is always averred so as to enable the 
Court to ascertain the character and grade of the offence, 
both in the management of the trial, and in the rendering 
6f sentence after conviction. Whether an indictment at 
common law for larceny, would be absolutely bad, when 
the value of the article stolen is not stated in it, or might 
be sufficient to justify a judgment for petit larceny, may 

_ not be a question altogether free from doubt. It would 
be a hazardous experiment to omit it. In the first count 
of this indictment, which we* have seen is for grand 
larceny, known as such before the statute, and upon which 
the statute had no other operation than to take away its 
clergiable privilege, the value is very properly set forth; 
and an omission of it would, we apprehend, have been a 
fatal defect. But the second count is not for a larceny, 
and could not-be supported as a charge of larceny, from the 
want of the indispensable term, steal. 1 Hale, 504. It is 
for a felony created by the statute; and the statute makes 
it a felony to take or convey away negroes, the property 
of others, with any of the intents which it describes, with- 
out regard to the value of the negroes, and whether they 
be or be not of any value. 

There is another objection to the indictment, not indeed, 
of a weighty character, except that the precise forms of 
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Jowe, 1837. criminal accusations are always important, but which we 
Stare notice lest it might be supposed to have been overlooked, 
Hiner, Phe entire phrase “him, the said man, Eli, slave as 

aforesaid,” in the second count, is unnecessary and 
ungrammatical. It is unnecessary, for the residue of the 
count explicitly charges that John ©. Hardin, John 
Haney, and John W. Williams, a Gertain man’ slave 
named Eli, the property of Nancy Davis, feloneously, by 
seduction, violence, and other means, did take and eonvey 
away. It is ungrammatical for the action of the’verbs 
“take and convey away,” having been spent on the 
object “one other man slave named, Eli, the property of 
Nancy Davis ;” “him the said man Eli, slave as afore- 

said” is brought in as an object without any verby by 

Anunne- Which it is governed. But it cannot avail to arrest the 

cossary ,, iudgment, for not only may it be rejected as wholly 


which ren- superfluous and unnecessary, but because violati 
—. , grammar, do not furnish a sufficient~ objection 
> fendition of judgment, if, from the whole tenor 


= charge, the statement be sufficiently clear to 


not vitiate 


it although intelligible description of the offence, and of the oannr of 


carefully | Committing it. 
avoided. Upon full consideration of all that has been dee 


which we could ourselves suggest in behalf of the unfor- 
tunate prisoner, we see noerror in the proceedings to save 
him from the sentence of the law. This opinion must be 
certified to the Superior Court at Rutherford, with ingtriac- 
tions to pronounce sentence of death upon the verdict. ; 


Pex Cunum. Judgment afirmed. . 
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The STATE v. JOHN C. HARDIN. 


The evidence of an accomplice is undoubtedly competent, and may be acted 
on by the jury, as a warrant to convict, although entirely unsupported. 
It is, however, dangerous to act exclusively on such evidence; and there- 
fore, the Court may properly caution the jury, and point out the grounds 
for requiring evidence confirmatory of some substantial parts of it. But 
“the Court can do nothing more ; and if the jury really yield faith to it, it is 
cok -doncrat obligatory on their consciences to found their verdict 


s 


I indice! cry. ct bce ini 
actually or constructively_present at the taking and carrying 
ara His previous assent to, or procurement of the caption 
“asportation, will not make him a principal, nor will his subsequent 
reception of the thing stolen, or his aiding in concealing or disposing of it, 
have that effect. 

In an indictment, under the act of 1779; (Rev. c. 142,) for seducing and con. 
* ~~ ‘yeying away a slave, it was held by the Court, Gaston, Judge, dissenting, 
“that the seduction, and conveying away must concur to constitute the 
_ @ffence ; and that one, who did not himself seduce or aid in seducing the 
-alave, but only assisted in the conveying away, could not be convicted as 


onl fem. 


"han pri er was one of those indicted in Rutherford 
. r John Haney, whose case came up to 
has been decided during the present term. 
The trial was, as to the prisoner Hardin, removed to the 
county of Burke, where he was convicted apon both the 
the indictment; the one charging that the pri- 
er.and the others did steal and carry away a negro- 
slave by the name of Eli, then and there being the property 
of Nancy Davis; and the other, that “the ‘said John C. 
Hardin, Jéhn Haney, &c., one other. negro-man slave 
named Eli, and there being the property of Nancy 
Davis, and. and there in the possession of the said 
Nancy, feloniously by seduction and violence, against the 
will and consent of her, the said Nancy Davis, owner as 
aforesaid, did take and convey away from the possession 
of her, the said owner, with an intention the said slave to 
sell, dispose of and convert to their own use, contrary to the 
form of the statute in such case made and provided, &c.” 
Upon the trial. the negro in question was proved to be. 
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Jome, 1837. the property of Nancy Davis, as charged in the indict- 
Spars ment; and it was also proved, that he was stolen,.or 
Hanom, 8@duced or went from her plantation in Rutherford, on the 


fourth Saturday of July, 1836. 

One Robins was then produced as a witness for the 
state. He testified that on Sunday, the next day after 
the disappearance of the slave, he saw, at a mee 
in the neighbourhood, Haney, one of the accused, ‘with 
whom, as well as with the prisoner, he, the witness,.bad 
been acquainted about a year. Haney informed him, that 

a negro had come to him the preceding night a little-before 
day; and then requested witness to go that evening to the 
prisoner, Hardin, and tell Hardin to meet him at a,place 
called Webb’s old field that night, about an hour after 
dark; and also that he, the witness, should a 


Hardin. In the course of the conversation, Haney remark- a 


ed, “ Hardin has missed the one he has been trying to 
secure ; but good luck will come after bad. Tell him, this . 
boy has come to me.” The witness made the ani = 
cation to the prisoner, Hardin; and they went together 
the place and at the time appointed, and there four 
Haney. Upon a whistle by Haney, a large negro-man 
came up to them; and, in reply'to Hardin’s question, 
where did he come from? Haney said, “ he came from the 
widow Davis.” Haney then remarked, “ You, Robins, 
must take him off. It will be a safe trip, as the widow 
has not energy to press like some people. In the mean 
time Hardin will keep him till you get ready to start.” 


That was then agreed on by the three; and Haney. left 
them—remarking to Hardin, “ You know ”” 


- to which Hardin replied, “ yes,” and added, “ it will do.” 
The prisoner, the witness and the negro then went together 


within half a mile of Hardin’s house; when. Hardin sug- 


‘gested that there might be some person at his house, and 


proposed that the negro and the witness should stay in 
the woods until he should go to see, and return to. them. 
Hardin did not return that night, but came the next morn- 
ing with food for them. It was then agreed between 
Hardin, Robins and the negro, that Robins should take 
the negro to South Carolina and there sell him; that he 
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should go that day, and make his preparations ; and that Juxe, 1897. 
the negro should meét him the next day at a point desig- Same 
nated on the road. The witness accordingly proceeded, Wincen, 
and on the next day the negro met him according to 
appointment ; and Robins and another associate, named 
Williams, carried him to South Carolina and sold him for « 
‘nin@ hundred dollars ; of which part was paid to Williams ; 
and upon the return of Robins tp this state, the sum of 
Anundred and forty-five dollars was paid to Haney, and 
‘two hundred and fifty-five dollars to the prisoner, Hardin. 
Upon his cross-examination, the witness stated that his 
habits had been moral and upright until he had become 
acquainted with the three persons charged in this indict- 
ment, who influenced him to join an association which 
they called a club, and represented to have members 
‘spread over the country ; and that this was his first adven- 
ture’ in the way of selling slaves. But when further 
‘pressed, he admitted that he had before sold a free negro, 
»° ‘tiamed Wingfield for one thousand dollars, of which he 
“gave two hundred dollars to Wingfield himself for agree- 
‘ing to be sold ; two hundred dollars to a man in South 
Carolina, for ‘him to sell the free negro; one hun- 
dred dollars to , and ninety dollars to the prisoner, 
Hardin ; and that he spent the residue himself. He also 
stated, that when he paid to Haney his share of the price 
got for Mrs. Davis’s negro, Haney said to him and Hardin, 
“You know our plan is to steal the negro again and sell 
him over, so you must make up something to pay for doing 
that :” upon which each of them gave Haney twenty-five 
dollars more. In the division of the money, Hardin insist- 
ed upon having the largest share, in consequence of “ his 
having tried so long to get a negroyjin which he met with 
bad luck.” 

The witness, in the course of his examination, stated a 
great number of minute incidents as occurring on his 
journéy ; as to which his testimony was sustained, and in 
some points contradicted, by that of others. But he was 
not corroborated directly in any part of his testimony 
relative to the transactions with Hardin in particular. 

The counsel for the prisoner, moved the Court to instruct 

Vou. u. 52 
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Jone, 1837. the j jury, that they ought entirely to Jirequd the. testi- 
FSuT2 mony given by Robins, the accomplice, because it was not 
Has. Supported, in any material part} by which @ personal 

agency of Hardin was shown. The counsel further 
moved the Court to instruct the jury, that if they should 
believe the said evidence of Robins, yet they ought Not to 
find the prisoner guilty ; because upon that evidence the , 
prisoner was not a principal in the felony ont but 
only an accessory. 

His HonorJudge Pearson refused to give either i erie: 
tion as prayed. Upon the first point he charged the jury, 
“that if the narrative of the accomplice, Robins, from the 
manner in which it was told, and the matter stated, and 
from the confirmation it received in many material parts 
by other testimony, carried to their minds a full andentir 
conviction of its truth, they might convict the prisape 
although the narrative was not confirmed in any @ 
part, in which Hardin had a personal agency ; 
more satisfactory, when the evidence of an ac 
was supported in the latter particular; but it jwasum 
indispensable, provided the jury, from the other particular 
were satisfied the witness was entitled in fac > ful 
credit.” ae Wx 

‘Upon the other point, his Honor charged the on Vike 
if they were satisfied from the evidence, that the prisoner, 
the witness, and Haney, had entered into Saaeee’. 
steal or seduce away negroes from their owne 
them run off to South Carolina or elsewhere, and sold 
the benefit of those concerned; and that "in | 
such agreement, Ha negro Eli, 
tioned in the in , to leave his owner, Nancy 
and come to hi ud afterwards to meet “the | 
Hardin, the witness #tobins, and Haney, in? 
field ; and that the slave was there delivered by Hi 
Hardin, and received by Hardin witha full knowledge on 
the part of Hardin, that he was the property of Nancy 
Davis, and had been stolen or seduced from her ; and : that 
Hardin kept the negro for a day, and then procured him 
to meet Robins and Williams on the road; and that they 
ran him off to South Carolina, and there sold him in pur- 
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suance of the said agreement, and divided the money, as Jows, 
deposed to by the witness, Robins; then the jury were Sears 
authorized to find the prisoner guilty under the indict- wan 
—. 
. found the prisoner guilty; and he moved for 
a teal for error alleged in the foregoing instructions ; 
which was.refused, and sentence of death passed ; from 
which the prisoner appealed. 
The-evidence given on the trial, was not stated in the 
exceptions of the prisoner, or in the case made out by the 
judge. It was stated in the transcript, that it was deem- 
‘ed ‘unnecessary to set forth the evidence in detail, as it was 
much the same as in the case of the State v. Haney, which 
had gone to the Supreme Court from Rutherford, upon the 
same indictment. The attorney-general, however, did not . 
think it proper to insist upon the omission, supposing it to 
be mere oversight; and consented to amend the record 
in this case, by i inserting in it the evidence which appeared, 
ts y the: record in the other case, to have been given on 


] -General, for the state. 


“Rurpoe, Chief Justice, after having stated the case as 
above, proceeded as follows.— The first ground of excep- 
tion. in this case, has been so recently and fully considered 

in the State v. Haney, that nothing remains to be added 
on it. © The evidence of an accomplice is undoubtedly 
pepsi cr y be acted on by the jury, as a warrant 
to conv entirely unsupported. It is, however, 
dangerous to.act exclusively on uch evidence, and there- 
fore the Court’ may properly caution the. jury, and point 
out the grounds for requiring evid@nce confirmatory of 
some substantial part of it. But t rt can do nothing 
more ; and if the jary really yield faith to it, it is not only 
legal, but obligatory on their consciences, to found their 
verdict upon it. And in Rex v. Dawlar and others, the 
jury were advised, that they ought to do so against all the 
prisoners, when; upon an indictment against several, the 
évidence of the accomplice was confirtijgd-as to some of 
them, bit not as to all. 3 Stark. 34, and note. 
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Jowr, 1837. It ought to be premised, before considering the other 
Sramz exception, that the Court would have’ been under much 


Husow. “ifficulty in getting at it, had not the amendment been 


It isnot made in the record, It is not competent to reverse a 
competent judgment, for an abstract opinion delivered by the judge, 


to a 
a jodgment however erroneous ; and unless the evidence be so stated 


for an ab- : pe Peanem 
yaa hone as to raise the question decided, it is merely abstract. 


position Nor can the Court here go out of one record to another to 


a find the evidence given, or the points made or decided in 


judge, the fotmer. The record in each case must be complete in 
erroneous; itself, without invoking that in any other case. The 
at humanity of the Attorney-General has, indeed, properly 
dencebe removed the objection in’ this case; and it is hoped that 
so stated ** there will be no occasion for him to be thus indulgent toa 
raise the 
question, prisoner again. 
ota gad Upon this objection of the prisoner, as applied to the 
Nor can the evidence, and the instruction given on it, the Court is‘of ; 
Sede opinion, that the judgment is erroneous, and he there: it 
out of one must be a venire de novo, pA 
record ©, _ The prisoner is found guilty generally, upon both counts” og 
find the in the indictment: yet it will serve the porpses eteeeert: J 
evidence : 
given, or €88, to consider each separately. PV Ai ; 
Sanee The first is for a lareeny of the iain as to which, it 
decided in has been held to be a felony at the common law, and that: 
the former. the statute only ousts it of clergy. ‘The eyidence, we are 
satisfied, establishes a conspiracy between wis saya = 
persons and the witness, to steal or seduce a and 
that those persons, or any of them, s , 
,. distance from their 
benefit. But the co 
all the parties t as principals, upon 
stealing of a sla iny one of them. T 


be a concurrence 


and carrying away. This is ordinarilf evi y those 
acts being done by the prisoner himself, or by some other, 
when he is present, or so near that he can assist in the 
fact, or in the escape of him who actually perpetrates it. 
‘ Presence, therefore, in its legal sense, generally distin- 
guishes the guilt of a principal from that of an accessory, 
If the taking and carrying away be completed in the 
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absence of one of the conspirators, his previous assent to Jone, 1837. 
er procurement of those acts, do not make them his acts; Srirz 
nor does his subsequent adoption of them, by receiving the 
thing stolen, or aiding in concealing or: disposing of it, 
according to the original design, have that effect. The 
reason is, that the taking and carrying away constitutes 
the offence, the corpus delicti ; and in that he had neither 
actually nor potentially, a personal agency. The least 
removal is an asportation,and completes the crime of him 
who effects it. 4 Bla. Com. 231. Lapier’s Case, 1 Leach, 
360. It is true, the removal must be such, as to amount 
to-exclusive possession in the thief; and therefore, if goods 
are fastened to a counter by a string, or a purse to the 
person, or it becomes entangled with keys in the owner’s 
pocket, so that the possession was not actually at any time 
changed, the taking those things with the view of stealing 
them, is not a larceny, for the want of a severance and 
asportation. 1 Hale, P.C.508. Cherry’s Case, 2 East’s 
P.C. 556. But if the possession be once taken by thé 
thief, cisions but for an instant, the crime is committed ; 
because thereby the possession and dominion of the owner 
at least for that instant, destroyed. Thus, if one intend 
eal plate, and he take it out of a chest, and lay it on 
the mit atte detected before he gets away, it is a suffi- 
cient asportation. | Kel. 31. According to these principles, 
the larceny in this case, was committed by Haney alone. 
When t the witness and the prisoner, Hardin, first saw the 
negro, he was imthe possession of Haney. According to 
y"of the owner, the disappeared on 
information given 
Robins, he was in the , and under 
control of Haney, 1 that time, until 
There ig no evidence to connect the pri- 
ion at any time before the meeting 
in Webb’s old field.” It-is true, at does not appear how 
near that was to Mrs. Davis’s. But it cannot be taken 
upon this record, that it was so near, as to make that the 
original, or an original taking from the owner; for the 
instruction supposes that Haney had procured the negro 
to come to Aim, and that he afterwards delivered him to 
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Jone, 1837. Hardin, with a knowledge’ on the part of Hardin, that he 
Stare Aad been stolen or seduced, ‘ The instruction must there- 


»* & 


fore have been founded on the pre¢oncert ; and on the idea 
that the part which Hardin played was in fulfilment of the 
previous plan; so.as to make the whole one continuing 
transaction. In support of that view, it has been con 
tended, on behalf of the state, that the original plan 
embraced every thing that was done, including the 
asportation by Hardin, as a single transaction, and there- 
fore, that it is to be so regarded now. ‘The cases relied on 
to support these positions, are those of, and Disting, 
and Atwell and O’ Donnell, 2 East, P. C. 557, and 767-8. 
In those cases, goods were removed from one part of a 
barge, and one part of a warehouse to another part, with 

the view of concealing them, and making it more ‘conve- 
nient to remove them entirely, when it could be done with 
more apparent safety; and persons, who did ed vesnid 
in those acts, but assisted in the final removal from-thet 
and warehouse, were held to be guilty, as ac comy 

the felony, notwithstanding the offence was com 

the first removal, as to those who made it, _Nooth 

have made the distinction between a rete 
accomplice, so nice. But the principle estat lishec 

is probably sound. Yet it does hot reach the 

us. Those cases proceed distinctly on the gre 

while the goods remained in the barge or Wwarehc 

were properly in the place where theowner! 

them, and were therefore virtually im his 


* he could not be said by ‘those, who 


finally carrying them away, to have lost bis 


them, until they were taken from that place of deat. 
But that does not g Siocee whine 0 is 


gained by the first I, ‘clearly i that of 
the owner. In King’s, Case, Page 3817, Russ. 


_ & Ry. Cr. Cas. 332, some persons stole a parcel of butter 


Gut of a warehouse, and carried it along the street, thirty 
yards only, and then brought the prisoner to thé~place, 
and informed him of what they had done, and he assisted 
im carrying the property to a cart, which was kept in 
waiting at some distance, to convey it away. At first, it 
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was thought the prisoner was guilty, upon the ground, that Jon, 1637. 
he was present, aiding and abetting in the continuation of — grarz 
the larceny, by carrying the goods tothe cart; andhe was _,, 
found guilty. But the case being reserved for the opinion 
of the twelve judges, they held the conviction wrong, 
because the taking was complete, before the prisoner had 
any part in the transaction. In that cas®, it does not 
appear, that there was any previous conspiracy ; though 
from the immediate concurrence of the prisoner, when 
carried to the spot, one might be readily inferred, if not te 
steal that particular | property, yet to unite in thefts gene- 
rally, as in the case before us. But in Kelly’s Case, in 
1820, Russ. & Ry. Cro. Cas. 421, that feature was sup- 
plied. The prisoner was tried and convicted before Mr. 
Justice Bayuey, for stealing two horses. «It appeared in 
evidence; that one Whinroe and the prisoner went to steal 
the horses. But the prisoner stopped when they got 
_- within half a mile of the place where the horses were, 
and Whinroe went on, stole the horses, and brought them 
to the place where the prisoner was waiting for him, and 
n they both rode them away together. The learned 
guilty, as well as Whinroe ; but upon 
tO # Case, he thought his first opinion 
t d reserved the case. All the judges held the 
; being of opinion, that the prisoner was 
Sind not a principal, because he was not 
he original taking. If going towards the place 
bs to be committed, in order, according to 


ingly, will not make | 
a ome at the 


ea eciving the iis stolen goods, 


were taken, without any previous 
knowledge that they ‘had been taken, or even that they. in. 
particular were to be taken, can only render the person 
an accessory to the larceny. It is erroneous to suppose, 
because in the conspiracy the ultimate disposition of the 
property, and its being carried towards that end first by 
the hand of one of the conspirators, and then of another, 
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Jorg, 1837. wag contemplated, that the whole is one continuing trans- 


Srare 
v. 


Harpin. 


action. Those were to be events consequent upon the 
larceny. They do not enter into the larceny, as parts of 
the corpus delicti; but that crime was complete by the 
original caption and asportation from the possession of the 
owner. ‘The common unlawful design to steal, does not 
make each’ of the parties a principal, unless, as Judge 
Fosrer says, , at the commission of the’crime “each 
man operates "in his station at one and the same instant, 


towards the same common design; as'where one is to 
commit the fact, and others to wa ; distances, 
to prevent surprise, or to favour » OF the like. 


The foregoing observations enable us in a good degree, 
we think, to arrive at a proper conclusion, upon the second 
count of the indictment, which is for seducing and convey- 
ing away the slave. This is a new offence, and depends 
entirely upon the statute. The Court is not, indeed, free 
from doubt, whether the known circumstanges under 
which the crime of seducing slaves:is ordinarily perpe- 
trated, requiring, the cooperation * | in, ‘aking con con- 
cealing, or. harbouring and SP them, do 


an interpretation, that either 

the meaning of the legislat L 

the conveying by one, althougl er h 
slave, would itself be a principal "pleas. TT 
not been slightly strengthened by the app 


intention, 


have felt Pera: wind 
construe pean al 


, other words, that com 


_-asportation in other cases. The i fetment before us is 


framed on that notion; charging that the negro was in 
the possession of the owner; and that the prisoner “ did 
take and convey him away from the possession of her, the 
said, &c.” That we deem the proper sense of the act. 
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The preamble is indicative of it. It recites the pernicious Juws, 1837. 
practices of stealing, or otherwise “ carrying away” slaves, “Srare 
as also of stealing “ and carrying off ” free negroes; which von. 
shows, that convey is substituted, in the body of thé act, ; 
for carry awdy, and is used in the same sense. poe. 
a conveying” implies two termini; the-one from ‘whic 
the person is conveyed, and the other, to h he is con- 
veyed. With respect to free negroes, the mer-is neces- 
sarily this state, and any part of it ; bécains the subject i is 

, and the offence is ing him 

of \course the latter terminus is any 


other state. But respect to slaves, the aR 
need not be out of this 3 but may be alto 
Unless, therefore, the point at which it is to 

the slave Was in the owner’s possession, the oe, 

other ‘terminus. The ‘distinction is the clearer, as” ve 

preamble applies the word away to slaves, and Off, to 

free negroes. The point has never been brought digectly 

9 the notice of the Court heretofore; but cases have 

arisen, in which it would havegbeen decisive, and saved 

$5 mach. ‘discussion, if it had been deemed tenable. For 

instance, _ could have been no difficulty i in Davis’s 

pos. 291, if every conveying a slave ~~ 

hin the act, and it would have 

{ runaway slave was the subject 

or not. In Garan’s Case, N. C. Term Rep. 

Jastice Tavion was of opinion, that the act did 

ce a person who was present at the original 

tting in a I because his was not the 

whe other members of 

Pof the opinion ; 


5 Tr 
abe 
j 
Lthat a subsequent 
me 
3 


expressed, in ters more appropriate, and nanan Listes 

If others besides those who seduce slaves, and convey 

them from the possession of the owners, or participated in 

those acts, had been meant, the act would have et preaily 
Vou. nm 53 
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Jems, 187, mentioned: ocur id. reseivers, or. used some, terms 
Srare which y el Ahem ; as has been done in anal- 


¥ 


. ~ $ is a . “ 
jptaken, decoyed, enticed y 


Gases. ‘The statute against the forcible abduction 
n, 3 Hen. 7, c..2, furnishes an example. - After 
g the .e en being “taken by misdoers, 
and married, or defiled,” it enacts, 

ring, or abetting the-same, and 

Bly such women, be felony; and that 


4 & 5 Phil. and Mary, 

dren fgém- their paren 

but, in way which lea prop 

cation,,It reeites the dangerous practices by lewd 

and othér®, that for reward buy and sell femato-hildren, 

secretlyalfured to contract matrimony with .unthrifiy 

persons, of taking by sleight orforce and conveying vay 

female children from their parents; and enacts, * 

shall not be lawful to any person or Pieeet to 

convey away, or cause to be taken or 

maid, &c., out or from the possession, ¢ 

ment of the father of,” &e. Andt 

modern British statute upon this r 

c. 31, is equally explicit. 

if any person shall, from motif 

detain any woman against he 

or defile her ; every suc offenders 

selling, aiding. or al “I su 

felony.” The 21st. 

shall nraliciousby, eithé 

away, or decay, or eatic 

the age of ten years, it 

shall, with intent, &c., ece 
knowing the samé to hs 

“tioned; every such offender, Fy person aiding, 

counselling, or abetting such off » shall be guilty of 

Melony.” Those acts plainly embrace procurers and 

, or those who do acts, subsequent. to the com- 


ue 2 aon the offence by the original perpetrate. in aid 
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of him, or in further prosecution of his Piomins de- June, 1837. 


sign. If we could find any such language iff. our statute, Prats” 
now under consideration, we should not hesitate to enforce. Banos. 
it upon the prisoner, for we have no doubt that fets: 

are within the mischief which the legislature pint 

remedy; but we cannot find in themeb 

for holding the prisoner, or Robins” 

more than accesssories to the felony if 

mitted by Haney. is judgment was re 

and must be 

the prisoner, 


Gasror, Judge, disseatat 
ae < 
Meh eee diy pnriieMonaidecatioe of this édseyand fre- 
quent and full conferencés with the other members of this 
Court, I ¢annot bring my mind to concur in the judgment 
‘which has been rendered. In a matter of so much concern 
to. Seems, and of such immense consequence to 
cel it pe duty to state’ distinctly the point 
from my brethren, and to assign suc- @ ~~ 

which that dissent is founded. 
sedntained no other charge against 
5 reeny, I should, with them, 
Stion of the judge erroneous. 
tablished an actual taking of the 
w’s associate, before the meeting at 
showed: § mistress had then 
Spossession, or 
of eae © br » Mad lent. fg ear to the 
seductions < Posie scahamicsinas asready to go off, when- 
ever the.¢ oul esrewy, ° start on their’ 


- 


oy Ps ; 
expedition, * Se of fact for the consideration of 


the jury} t Wauthorized a conviction of thet 
prisoner, hatever “bette ‘conclusion of the jury in’ 
regard to that fact. awl wten a crime has been actually 
committed, no subsequent aid rendered to the felon, thou 

in pursuance of a previous agreement, wil! make a 

a principal in that felony, who was not either act or ? 


ww 
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Jon ht Sse rey glen atif& commission. The crime of 
Sard larceny, consists in.the ‘taking and asportation of 
-the: pefeonal goods of another from his possession. The 
ont yingyaway alone, however criminal the intent, will 
t.eonstitute lareeny, unless it accompany the taking 
, Sf the possession, Larceny includes.the idea of a 
trespass ; and therefore, if the party be guilty of no tres- 
pass in faking the goods, he can commit no larceny in 
them away. One not present at» the ons is 
therefore, not a principal in the sarcenyias 
me that the instruction w 
of the indictment, and 
guilty on both counts, and if . 
has been properly found guilty on the wacedidl the state was 
entitled to demand the judgment which was rendered below. 
The second count of this indictment charges, that John 
Haney and the prisoner, a certain negro slave gamed Eli; 
the property of Nancy Davis, and in the possession of the — ane 
said Nancy, did by seduction and viclenc@+iake “and = 
convey away from the possession of the» said 
with an intent to sell the said slavey%< 
the provisions of the act of the;Ges r 
such case made and provided. ‘ $ 
to be erroneous, was, that if in par 
scheme between Haney and the 
slaves from their owners, and or 
lina for sale, Haney ha 
him, and the prisoner: 
conveyed him to South’ her 
soner was guilty of the erime chargeds © 
entitled “ an aet to _ prevent the .ste: li 
violence, seduction}: or any other me 
ing/away any slave or ony e pr 
and) for other purposes.” : ae “that 
itis necessary that the pernicious practice of stealing, 
or otherwise carrying away slaves, the® property of 
“othersyas also of stealing and carrying’ free negroes 
and filulattoes, with an intent to sell, should be discouraged 
by a ‘with additional. penalties,” The statute then 
sts, that any person who shall steal, or who shall by 
violence, seduction, or any other means, take or convey 
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away any slave, the pioheiiot anot with intention Je 


such slave to sell, dispose of to her, or appropriate to 
his own use; or who shall by’vi or any ot 
take or convey any free negro or + person of mixed bh 
out of this state, to another, with ani to sell ¢ 
pose of such free negro or person o 1 blood, hall be 
adjudged guilty of felony, and rat t benefit 
of clergy. « 

It is indisputable, I think, that the legislature I 
that the sevéey but necessary penalty denounced in 


a te, should: apply rs than those who should 
slves take and carr: the slaves. They meant 
} snalty to prevent the practice not only of stealing, 


but of otherwise carrying away slaves. It has been 

settled by repeated adjudications, that in pursuance of this 

intention, they excluded the larceny of slaves, an existing 

common law felony, from the privilege of clergy ; and then 
proceeded to create a new and capital felony, the taking 

peter iste. sae of a slave by violence, seduction, or 
er ™ fs for the purpose of dishonest gain. Indeed 


itis ot d by my brethren, that the acts of the 


ais 


in the mischief which the statute was 
they have felt themselves com- 
F poalty denounced against the 
, because the words of the’ 
ily embrace these acts. 

ustruction, to all practical 
é felony was created by 
) shed under that act, but 
he slave of another from 
a : : such taking and carry- 
ing away 18 lapeemy, the-act fails in dis¢puraging any other 
means of ¢ofnveying away ves, than t ose whieh Safar 

constituted lagceny at 1 ie ec nmon law. 2 
A penal sti al x rightfully be extended by 08- 
struction, to pers a within its spirit if they do ‘not 
come within its words; but where the words. of such a 
statute, understood in their usual signification, do embrace 


ec” 


a case, and there is no sufficient reason to doubt that the’ ba 


case is also within the meaning of the legislature, the wilh 


> 





42 +o at THE SUPREME COURT 


~ yr 
pir SO 


Jone, | ‘1837, ofethe eer sialic must ‘be executed, although it might 
Stare Eh diies. aan, technical precision. : 
Revue er exfmination,.declares guilty of felony 

every person shall take or convéy. Not only then in 
“a ws sense, but according to grammatical strictness, 
he onveys is as guilty as he who'takes ; that is to 
rdin is as guilty as Haney; “or” may be con- 
strued mean “ and,” when the context shows that it has 
Ee used ; but it must be supposed to have 
rectly used, until the contrary sufficiently 
appears. In oveaagner in instance where “Oi is found in 
this statute, it has a the Courts its ji 
interpretation. Thus it has been held, th e 
“ violence, seduction, or any other means,” are #@! e 
disjunctively ; so the words with an intention” “to sell, 
dispose of, or appropriate to his own use.” It is certain 
that an indictment is good which cates sleien st ons 


these purposes, and the only difficulty onthe 
been, whether an indictment is not liablé to The 
of duplicity, which charges the use of more met 


prohibited purposes. .-% “ae mt 
What is there in the statute which fequires ¢ 
tution of “and” for “or” in this insta ce Fe 
required to effectuate the intention of the Taw-t 
and I know of no rea i ch 
unless such substitutions 
ment from absurdity. 
I do not see any such 
very nearly synonymous with carry, and may be regarded 
as fest from it principalfy _ indicating more dis- 
another place, or 
another person. The 
i not fixed either terminus of the criminal 
: ss er that at which it’begins, or that at which 
have made every removal of a man’s 


ny- In their view of thegnormity of 
, prevailing, and of the necessity of 


3 





puttin g them down by rigorous;pani 
toenact. The practice w 


the conveyance was made by a} b 
by the original seducer, or by ‘his pel «= whether — 
to another state, or to another part of the same ; 
whether to a greater or a. smaller distance; where nthe 
have affixed no termini, I think the Court otght, 
make any. ) 
In the preamble of the act, the term “ carrying 
is used. Mregard to slaves, and the term “car i 
! while m “ convey” is 
1 € little light, it seems to me, 
thrown on the meaning of the term “convey.” 
| natural to expect more precision of language in the 
enacting clauses of a statute, than in its preamble. The 
term convey, is, according to my view of it, the most 
express the meaning of those phrases as 
used in the ‘elemuble. The practice there first spoken of, 
is prdenls that of carrying away slaves, but of stealing 
or “ carrying away.” I am at a loss to discover 
rai abe stealing referred to, if the conveying 
one + en, be not meant. The other 
he preamble, is that of stealing and 
w By stealing, as applied to free 
tended taking, for as they are not the, 
they, cannot be stolen. Carrying off, 
carrying away, when 
put.of the state. In the 
its enactments with 
, we find the words 
ee: state to another.” The term 
admitted toapply to Move who 
aaa or, between! 
convey, is to be ie in its proper 
not obvious, I think, why. the very same ph 18 
convey,” in the same sentence, should be 
interpreted. 4» 5 
If the construction of the act which I adopt. 
it was sufficient for the pita of theupr 
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Jon, 1837. of the slave. The crime planned by the irators— 


"Stare 


Stabe 


the crime committedthe crime denounced by the law— 
was the removal of the slave from. the pi r for sale. 
Every one who actually performed a part in the commis- 
sion of that crime, whether by getting possession of the 
slave, or by conveying him after the possession was taken, 
is, a8 I believe, guilty as a principal felon, within the 
words and meaning of the act; not.on the ground of a 
constructive presence when the acts of his “associates 
were performed, but because of the acts performed by 
himself. 


Per Curum. =” Judgment reversed. — 


Tae 
OS sie oe : 
THE STATE ». EZEKIEL MATHEWS! p eee 


One who entertains strangers only occasionally, 
pensation for it, is not an inn-keeper ; and if on such ea bet 
drinking and fighting take place, he is not indictable as the ceeper of 


disorderly house. 
. i ; 


Tue defendant was indicted for, that he “ unle 
did keep and maintain a certain common ill-govern 
disorderly house ; and in the said house’ D 
evil name and fame, and of dishonest and in in 
sation, then, &c., and on other days and tit 
there, unlawfully and willingly did cause and elie to 
frequent and come together, and the said persons in the 
said house of him, the said E. M., at ‘@nlawful times, as 
well as in t nid as in the ser, Dante to be and 
remain drinkghg,’ tipling, gaming i i 
pluwfdlly and 7 nit, and yet d 
: de nuisance, &c,” 
mot guilty was pares and on the trial, 
te at Randolph, on the Inst Circuit, the 
defendant lived in ntry, at a dis- ° 
’ t road, and about half a mile from any 
r house 5 was not a tavern- , but that 
upon two sic ‘during the year before thé trial, there 


Pe ” 
of. SR 
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had been races in his neighbour ; that for dire ugh Jone, 1837. 
during one “of the races, Pi teron ‘the other, a Stars 
number of persons had gone to his house; that all could © 

not be accommodated with beds; and that those who could 

not be thus accommodated, sat up all night, many of them. 

playing cards and drinking spiritous liquor ; and that seve- 

ral assaults and batteries occurred; and that the 

dant furnished the company with spirituous ype 

food, and charged them for it. 

His Honor charged the jury, that the defendaill by 
furnishing food and liquor to the company, and ming 
compensation for it, made himself the keeper of a public 
‘house pro tempore: that if there were persons present, 
who did not gamble, drink and fight, the law presumed 

- the gambling, drinking and fighting was an annoy- 
them ; and that if these disorders took place with 
fance Of the defendant, he was guilty. The 
at Was convicted, and appealed. 


aa 


» nocumentum, or annoyance, 


hat worketh hurt, inconvenience or 

. 215. Common nuisances are such 

anc blesome offences as annoy the whole 

They consist in either, the doing of a thing 

; nee of all the citizens, or the neglecting to 

doa thing which the common tee requires. 4 Bla. Com. 


170. The opinion of the Judge,.that the defendant was 

pro tempore a keeper of a public inasmuch as he 

received pay for his entertainment o , persons that 

were at his houge; is not, in our Opinion, correct. If he had 

been able to have enterfained more persons, nay more 

had called on him, he would have h | fuse. 

them entertainment. Whereas a keeper of a pp 

could not have réfused, without the perl ofa: 

indictment. . Alf and every one of the. citi 

right to demand entertainment of a publiedian- 

they behave, themselves, and are willing, anc 

for their fare. Andas all have a right/te Bs det » 
Vou. u. et 2 a vei 





426 


June, 1837. 


Srate 
v. 
Maruews. 


IN THE SUPREME COURT 


entertained, they are not to be annoyed there by disorder ; 
and if the inn-keeper permits it, he is subject to be indicted 
as for a nuisance. 

The defendant, therefore, was not in law the keeper of 
a public house for any time. Nor does the indictment 
charge him as the keeper of an inn or public Those 
who visited his house on the occasions stated by the 
witnesses, came not in pursuance of any right on their 
parts, but of his presumed or express invitation. The 
law will not imply, that they were annoyed by the enter- 
tainment they received, and the evidence not only did not 
show, that others were annoyed, but repelled the inference 
that they might have been annoyed. The judge also 
charged the jury, “that if gambling and disorder were 
carried on with the knowledge and countenance of the 
defendant, he was guilty.” The keeping of a common 
gaming house is indictable at common law. A common 
gaming house is a public nuisance, because of the neces- 
sary injury to the morals of the community resulting from 
such an establishment. Tye 

But the defendant was not charged, and if charged, 
could the evidence have made out the charge of being the 
keeper of a common gaming house? He is indicted as the 
keeper of a common ill-governed, disorderly house. The 
mere fact that gaming did sometimes occur in his house, 
does net make it in Jaw an ill-governed and disorderly 
house. Gaming in private houses is not prohibited by 
law. The act of 1801 makes it a misdemeanor to game in 
a house of public entertainment or a tavern, but not in a 
private house. We think the judge erred.in his charge: 
first, in supposing the facts proved, constituted the defen- 
dant a keeper of a public house pro tempore. Secondly, in 
telling the jury, that gambling théfe, with the knowledge 
and connivance of the defendant, made him guilty as 
charged in the indictment. The defendant’s conduct, it 
must be admitted, was reprehensible ina moral point of 
view, but every breach of morals is not ‘indictable. We 
are of opinion, that there must be a new trial. 


Per Curiam. Judgmentireversed. 
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DEN ex dem. DAVID G. FLANNIGAN ». DAVID M. LEE. 


A grant calling for a corner of an adjoining grant, and three of its lines, is, 
in of proof that it was actually run differently, to be confined 
to and the fact that the grantee, after its date, executed a deed for 
the adjoining tract, which did not refer to either of the grants, and ealled 
for the same corner, and one of the three above mentioned lines of his 
grant, and corresponded nearly with the other two, is not sufficient to con- 
trol the calls of his grant. 


Esecrment, tried at Mecklenberg, on the last Circuit, 
before Saunpzrs, Judge. The land in dispute is represented 
on the diagram, by the triangular piece between the lines 
C DandC L. 





se Q f 
Pa . ; 

The lessor of the plaintiff undertook to make out title 
in himself, by showing first a grant, dated in 1795, to 
David Flannigan, his ancestor; which grant, after setting 
forth several lines not material to be stated, called fora 
gum, John Osborne’s corner, which both parties admitted 
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Jone, 1837. to be at C; running thence with three of his lines north 
Funnican 8iXty+four degrees east one hundred and fourteen poles, to 


v. 


Ler. 


a pine, at D; thence north eighty-eight poles, to a hickory 
at E; thence north thirty-four degrees ‘west forty-three 
poles, to a stake in said Osborne’s line’at G ; thence to the 
beginning. He next gave in evidence a sheriff’s deed to 
himself, executed in 1813, calling for pretisely the same 
boundaries, as those set forth in the grant, and proved a 
continued possession for twenty years in hiinself and his 
ancestor. 2 

The defendant, to show title in. those under whom he 
claimed, gave in evidence a grant dated in 1773, to Noble 


and John Osborne, for a tract of land lying south andeast - 


of Flannigan’s land, which called for the several bounda- 
ries above mentioned, until it came to E; from thence, 
instead of north thirty-four degrees west forty-three poles; 
it called for the same course seventy-four poles, to a black 
oak at P; thence by several other courses, Q, &e., to the 
beginning. He next exhibited a deed executed in 1795, 
to Noble and John Osborne, by Adlai Osborne, agent of 
the trustees of the university, corresponding generally in 


its boundaries, with those of the grant to them, but after’ 


reaching the gum at C, instead of calling for a course 
north sixty-four degrees west, one hundred and fourteen 
poles, to a pine, it called for north sixty-one degrees east 
one hundred and fourteen poles, to a stake at L; thence 
north three degrees west, eighty-eight poles, to a hickory 
at O; thence by the same line as in the grant, to the 
beginning. He also gave in evidence'a deed executed in 
1804, from David Flannigan, the father of the lessor of the 
plaintiff, and three other persons, calling themselves the 
heirs of Noble Osborne, deceased, to John, James, Noble, 
and Jane Osborne, “heirs of Johti Osborne, deceased,” 
for the land described in the deed of Adlai Osborne.. 
Neither of these deeds contained any recital or averment, 
that the land thereby conveyed was the same which had 
been granted to Noble and John Osborne; nor did they 
make any reference to their grant, or to that of Flannigan; 
and the latter deed passed estates only for the regpective 
lives of the bargainees, One of those bargainees, had died 
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many years before the day of the demise in the plaintiff ’s Jowe, 1837. 


declaration. | 

The evidence of title on both sides having been given, 
the plaintiff offered testimony to show, that the line C D, 
was the true line of the grant to David Flannigan, running 
from the gum, John Osborne’s corner, with his line north 
sixty-four degrees east, one hundred and fourteen poles, to 
a pine; but the defendant objected, that no evidence for 
that purpose could be received ; because it would contra- 
dict David Flannigan’s deed, which made the line C L, 
running from the gum north sixty-one degrees east, one 
hundred and fourteen poles, to a stake, to be the line of 
Osborne’s. land. His Honor being of this opinion, the 

tiff was not permitted to offer his evidence to estab- 

lish the line C D, as the line of the grant to the ancestor of 
his lessor, and submitted to a nonsuit ; and appealed. 

D. F. Caldwell, for the plaintiff. 

A. M. Burton, and Devereuz, for the defendant. 


Gasron, Judge, after stating the case, as above, pro- 
ceeded : —In ‘support of this decision, it has been insisted 
here, that the irue line of John Osborne from the gum, 
wherever it can be ascertained, is the boundary of Flan- 
nigan’s grant, and cannot be departed from : that-although 
Osborne’s Tine, previously to 1795, might have run from 
C to D, yet that upon the execution of Adlai Osborne’s 
deed, which preceded the grant to Flannigan by two 
years, it,was extended out to C L; and that in legal 
intendment, the call+in Flannigan’s grant for Osborne’s 
line, is for Osborne’s line then existing; and not fora 
line of Osborne’s, which had formerly existed, but was not 
then in being. 

We do not assent tohis reasoning. In the first place, 
it is to be borne in mind, that when Flannigan’s grant calls 
for Osborne’s lines, it. does not call for them, simply 
by that name, but it adds other descriptions to identify 


them; “running with three of his lines north sixty-four 
degrees east, one hundred and fourteen poles, to a pine} 
north eighty-eight poles, toa hickory, and north thirty- 
four degrees west, forty-three poles, to a stake in Osborne’s 
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Jone, 1837. line.” Of the boundary in question, there are then three 
Fuancan descriptions—it is Osborne’s line—it runs north sixty-four 


o-. 


degrees east one hundred and fourteen poles—and it runs 

from a gum to a pine. When all.the descriptions of a 
boundary ina deed or grant can be made to agree, they 
must all be observed. When they disagree, and some 
must be rejected, then that description, or those descrip- 

tions should be preferred, which the law regards as com- 
paratively more certain. In this scale of legal certainty, 
the first rank is assigned to those permanent and striking 
monuments of the natural objects called for in the instru- 
ment, in regard to the existence and locality of which, a 
mistake is almost impossible; and the next rank is given 

to the less*permanent and notorious, but still permanent 
and notorious monuments then erected, or then marked to 
show forth the boundaries intended by the parties. Had it 
been ever so clearly established, that at the date of Flan- 
nigan’s grant, the line C L was notoriously Osborne’s line, 
and that there was no other which had ever borne that. 
name} it was still eompetent for the plaintiff (6 show the 
originally marked corner pine yet standing at D; or to 
prove that it had stood at that point ; or to prove a line of 
marked trees, either existing, or shown to have existed at 
date of Flannigan’s grant, extending from C to D; and in 
either case, it would have been the duty of the Court to 
instruct the jury, that such monuments, if éstablished to 

their satisfaction, to have been made as and for Flanni- 
gan’s corner, or Flannigan’s line from the gum to the pine, 
were to be respected, rather than Osborne’s line, as afford- 
ing more certainty in regard to the extent of the land 
intended to pass by the grant. With respect to the eon- 
flict between the call for another’s line, and the course and 
distance by which it is described, there is not the same 
decided legal preference. Where this line is shown to have 

been well established and notoriously known, it is reason- 

ably regarded as yielding greater certainty than the other 
description ; but where it is not a well-known marked line, 

and especially if an observance of it shows so gross a mis- 

take in the course and distance, as shocks probability, it is 

more safe to adhere to the latter, and reject the former. 
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But the call for another’s line, is not necessarily a call for Jone, 1837. 
his true line. It means the line bearing that appellation, Fiannaan 


and reputed to be such. Of course, in the absence of all 
proof tending to show a difference between the true and 
the reputed lines, they will be presumed to be the same ; but 
they may be shown to be different. Thus, if there have 
been two lines bearing the same name, the reference will 
be understood to apply to the one or the other, acccord- 
ingly as extrinsic evidence, or the other descriptions in the 
deed, shall show the one or the other to have been intended. 
If, for instance, in the present case, from 1773 to 1795, 
the line C D was John Osborne’s line, and in 1795, in 
consequence of the deed from Adlia Osborne, this line was 
extended out to C L, it is open for inquiry by extrinsic 
evidence, whether in 1797, the former had lost its appella- 
tion. altogether, and the latter had become known in the 
neighbourhood as Osborne’s line. If such were the fact, 
and there were no additional descriptions in Flannigan’s 
grant,to designate the line, then the new line, as being 
the one bearing exclusively that name, must be deemed 
the line contemplated by the parties to the grant. But if 
the old line had not lost its name, and the new had not 
acquired..it, clearly, on the same principle, the old, must 
be understood as the line called for. In the present 
case, however, the Court was bound to hold that the 
reference in Flannigan’s grant, was to Osborne’s line, 
under the grant of 1773, and not to his line under the deed 
of 1795, because of the additional descriptions and refer- 
ences in Flannigan’s grant. The calls from the gum are 
to go with three of Osborne’s lines, and the courses and 
distances of two of these, and the course of the third, are 
set forth, north sixty-four degrees, east one hundred and 
fourteen poles, to a pine; north, eighty-seven poles, to a 
hickory; and north, thirty-four degrees west, forty- 
three poles, to a’ stake in his line. If the lines of 
Osborne’s grant be meant, there is a perfect correspon- 
dence between alt the: lines described, and all those 
referred to. If those of Osborne’s deed be meant, the 
entire description in the first line, and the course of 


pad 
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Jon, 1837. the second, must be rejected as erroneous and decep- 
Fuanniaan tive; and they must run, not) forth sixty-four degrees. 
*  —_ east, to a pine, but north sixty-one degrees east, to a 
stake; and not north, but north three degrees west, to a 
hickory. Such a ¢onstruction ought to be put on the 
grant, if it may be, as Ma Brio every part of it a 





sensible effect. 
A deed, Something has been said na estoppel, but the 
oy argument, whether well or ill , 18 founded on a 
owner of mistake. There is no” in David Flannigan’s 


ine trots,” deed, ‘that the land thereby conveyed, is the land which 
for one of had been granted t6 Noble and John Osborne. There is no 
cabin recital that the line from the im north, sixty-one degrees 
ho aver east, to a stake, is the line is grant, « "The question of 
the bounda- boundary, therefore, was perfectly open to both sidesto 
ries of ihe evidence on behalf of the plaintiff, that © D-was the line. 
not estop «.0f Flannigan’s grant; and to evidence on behalf of the 
sho from defendant,that C L was the line. If C L be established 
etrue ya. the line, the plaintiff must fail altogether. “If C Dobe 
found , yet as’ the ancestor of the plaintiff’s lessor in 
tract and 1804, conveyed up to the line C L, Ais interest, so far as 


== that deed purported to convey it, passed thereby. This 
onlyan deed operated, not by estoppel, but to pass an estate. 


he has a 
right upon_be the true line, then the reversionary saceteat in the piece 


the death of iy controversy remained in David Flannigan. Upon the 

pon an Meath of one of these bargainees, the right to immediate 

undivided” possession accrued to the reversioner or his heir, or 

- - he @ssignee. And it is not to be questioned at this day, but 

u e 

peclared for that on a demise for an entire tract, the plaintiff may 

the whole. show title to an undivided part thereof. In this way, the 
lessor of the plaintiff might have entitled himself to a 
judgment for an undivided part. Perhaps he might have 
established a right for the whole. The sheriff’s deed 
was colour of title to ald the land embraced within it, 
and accompanied by a proper possession, of sufficient 
duration, it would ripen into avalid and indefeasible title. 


This Court is of opinion, that the evidence propesed to 
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be given was admissible. The judgment below is there- Jone, 1837. 


fore to be reversed, with costs, and a new trial ordered. — Frawmean.. 
vw. 


Per Curiam. : Judgment reversed. Les. 


e 
— 


DEN ex dem. MARY MILLS ». SPIER WITHERINGTON. 


er 
¥ * 


‘A final judgment in a petition for the partition of real estate, under the act of S 
1789, (Rev. ¢. 309,) is conclusive upon all the parties to it; and each party ‘ 
is estopped to dispute the title of any other to the lot assigned to that other 
in severalty. 


Tats was an action of ezgcrment tried at Pitt, on the 
last Circuit, before Bammer, Judge. The action: was’ 
brought to recover a tract of land, which had been: before 
assigned in severalty to the defendant: by the final judg-- 
ment of the County Court of Pitt, in a petition: for parti- 
tion of real estate. The petition was filed by the-present: 
defendant and others against the lessor of the plaintiff, 
stating that they were tenants in common of the lands 
described in the same, and praying a ‘partition thereof; : 
and an interlocutory order was made, appointing commis- 
sioners, who returned a report, upon which a final judgment: 
was rendered. The lessor of the plaintiff afterwards, and 
notwithstanding the judgment in the petition for partition,. 
obtained a grant from the state for the land which had. 
been assigned to the defendant in severalty, alleging that 
the same was vacant; and on the trial, she rested her title to- 
a recovery solely on the said grant. The defendant claimed: 
under one Frederick Mills, junior, who held an undivided 
share in the lands by virtue of a deed of gift from: his 
father Frederick Mills, senior, and contended that the 
lessor of the plaintiff was, by force of the final judgment 
in the petition for partition, estopped to dispute his title 
to the land in dispute. His Honor charged the'jury, that 
if the land in dispute was embraced in the deed of gift, 
under which the defendant claimed, the plaintiff’s lessor 
was estopped. But if the land was not embraced in the 
said deed, but was vacant at the time when the lessor of 

Vo. 1. 55 
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Jowe, 1837. the plaintiff obtained a grant for it, she was then not 


Muzs estopped by the judgment in the petition for partition. 


Wrens. _he jury returned a verdict for the lessor of the plaintiff ; 
ictox. and the defendant appealed. 


No counsel a ego defe 








adant in this Court. 
sor of the plaintiff. 





rs “ease as above, pro- 
ceeded as follows: >” ; 


We think the ines 9 x d 






essor of the plaintiff 
arty to that judgment, was concluded, 
ppe ts controvert any thing contained in 








) tenants at On of real estate the petition the parti- 
on place of the ancient writ of partition. ‘The 
at at common law in a writ of partition, rans 
thus, idéo consideratum est quod partitio predicta firma et 
stabilis in perpetuum teneatur. Thomas’s Coke, 700. And 
it was Conelusive on the parties, and all claiming under 
them. (Ibidem, note 55.) In Olapp v. ‘Bronagham; 9 
Cowan’s Rep. 569, the Court say that the judgment in 
partition, it is true, does not change the possession, but it 
establishes the title, and, in an ejectment, must be eonclu- 
sive. The judgment of the Court, adjudging a share to 
belong to one of the parties; find allotting it to him to hold 
in severalty, must be sufficient to authorize him to recover 
it as to all the p irties to the'record ; the judgment is, as 
to them, an est . ‘The act of 1789 gives the same 
force to a final judge it in a petition for partition of real 
estate. It declares, that the division when made, shall be 
good and effectual in law to bind the er heirs 
and assigns. *° 


Pex Curiam. — Judgment severed. 
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THE STATE », CHARLES OXENDINE. am 


The act of 1831, c. 13, authorizing the hiring out of a free negro or free 
person of colour, convicted of an offence against the criminal laws of the 
state, for the payment of the fine ii where he is unable to pay the 
the same, does not extend. submits to the Court. 

‘is op gomianad of the provisions of the 


= 









‘in the Superior Court of 
t ¥, and on 








negro, and unable to pay the fine imposed, it was consi- 
dered and adjudged by the Court; tha the sheriff of the 
county of Robeson, hire out the t to ) any person 
who will pay the fine for his services for the shortest RA 
space of time; and that the sheriff proceed according Vn ad 
to.the directions of the act of assembly, passed in the = 
year 1831, c. 13. , From. this judgment the defendant: 9) 
appealed-to the Sapreme Court, upon the ground that the ~ 
act.of assembly of 1831, authorizing the hiring out of free. 
persons of colour; to pay the fines imposed upon them, was 
unconstitutional and void. 


Strange and Badger, for the defendant. 
The Attorney-General, for the state. 


Gaston, Judge, afier stating the case as above, pro- 
ceeded.— The constitutional. question supposed to be 
involved in this case, has “been elaborately and ably 
argued, both for the defendant andthe state, and has 
been most deliberately considered by the Court. It seems 
to us, however, upon an inspection of the record, that a 
decision of this questiomis not necessary for our adjudica- ~ 
tion in the case before us, and that it would be indecent 
and improper, to pronounce any opinion upon so weighty 
&@ question as the constitutionality of an act of the legisla- 
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Jone, 1837. ture, unless in a case where its determination was 


absolutely required. 

The enactments of the act of 1831, apply Saly to cases 
“ where a free negro or free person of colour shall be 
convicted of an offence against the criminal laws of the 
state, and sentenced to pay a fine, and it shall appear to 
the satisfaction of the Court, that the free negro, or free 
person of colour so consicted, is unable to pay the fine 
imposed.” In these cases, afid in these only, the act 
enjoins, that the fine shall be at least equal to the amount 
of the costs of prosecution, and that ifthe: ‘be unable to pay 
the finé imposed, the Court shall direct:the sheriff of the 
county, to hire the free negro or freeypetson of colour “ so 
convicted,” to any person who will-pay the fine for his 
services for the shortest space of time.» ; 

Waiving, for the present, the inquiry, whether this act 
‘be repugnant tovamy of the provisions in our Constitution, 
for securing the personal liberty of freemen, against 
imprisonment for debt, after ascertained: insolvency, or 
against excessive fines, unusual punishments, or other 
forbidden restraints; and also whether its provisions. be 
compatible with the power to grant pardons and repriéves, 
which that Constitution expressly grants to the governor 
of the state ; all of which questions have been raised here, 
and are well worthy, in a fit case, of patient and mature 
consideration ; and assuming it to be wholly clear from 
constitutional objections, it is certainly an act highly penal 
in its character, since it compels the assessment of a fine, at 
least equal in amount to the costs of prosecution, upon one 
unable to pay it, and for, anyeffence, however trivial in 
kind, or mitigated in degree} and-because it provides for 
the collection of this fine-by’a.tigorous procedure, not — 
authorized against. any other freeman; for any crime 
however atrocious,” Op no principle of judicial construc- 
tion, therefore, ¢an we extend its application beyond its 
distinct enactments. 

These are-explicitly confined to cases.of conviction of 
criminal offences. Conviction, properly so called, could 
only take place according to the common law, either upon 
confession, or verdict, or where the trial was by battle, 
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upon recreancy. Co. Lit. 390,b. By confession is meant Joxm, 1837. 
State 


express confession; where a person charged directly con- 
fesses the crime with which he is charged. Blackstone 
accordingly states, “Conviction may accrue two ways; 
either by his confessing the offence and pleading guilty, 
or by his being found.so tthe. verdict of his country.” 4 


Bla. Com. 362. is” nfession is the highest - 


conviction which a and. carries with it so strong a 
presumption of guilt,” thitte an entry on record, quod 
cognout indictamentum, &c:, in an indictment of trespass, 
estops the defendant.to plead not guilty, to an action 
brought afterwards against him for the same matter. 2 
Haw. 466, (B: 2, ch; 31, sec. ae 5a 2.) But this is not’ 
the effect of an i impli as where a defendant, 
in a case not capi th not directly own himself guilty, 
but in @ manner admits it/»by yielding to the. 
mercy, and desiring to submit to a Bmall fine; i in 







»ease, if the Court think fit to accept of. such submiss om, 
-and make-an entry that the defendant, posuit se in gratiam 


regis, without putting him to direct confession ‘or plea 
(which in such cases seems to be left to discretion) ‘the 
defendant shall not be estopped to plead not guilty to an 
action for the same fact,‘as he shall be where the entry is 


«quod cognovit indictamentum. Haw. ut supra, sec. 3. It , 


‘is also laid down, that where a statute imposes a fine 
certain, upon any conviction, the Court cannot mitigate it ; 
but if the party come in before the conviction and submits 
himself toahe Court, they may assess a less fine, for he is 
not cohvicted; and perhaps never might be. 3 Salk. title 
Amerciaments and Finesy38.. So upon such a submission 
on an indictment “for,@n assault, a man may produce 
affidavits to prove son assault upon the prosecutor, in 
mitigation of the fine, otherwise where the defendant is 
found guilty ; for the entry upon the confession (that is to 
say, an implied confession by submission) is only non vult 
contendere cum domino rege, and 29" se in gratiam curiae. 
Queen v. Templeman, 1 Salk. 55 

We are of opinion that the “Court below erred in 
rendering a judgment against the defendant, under the act 
of 1831 ; because the defendant not having been convicted 
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Joe, 1837. of an offence, his case was not embraced within that act. 
Starz. The sentence rendered, therefore, must be reversed, and 
* the Superior Court of Robeson be directed to render judg- 
Oxexpine. ent upon the submission of the defendant as at common 
law ; exercising its discretion according to the nature of 

the offence, and the circumstances of the defendant. 


Per Curiam. Judgment reversed. 
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DEN ex dem. SAMUEL W. FEREBEE v. SAMUEL PROCTER. 


In a will, the words, “I leave all my land not given away, to be sold, and 
after my debts are paid, the residue of my estate to be divided between 
my wife, son and daughter ;” together with the following in a codicil, “I 
nominate M. S. my exeeutor to this my last will, to make sale of my land 
before mentioned, and to execute this instrument of writing in every 
respect,” do not vest'an estate.in the executor, but only confer on hima 
power of sale. Neither dre they a devise of the land to the wife and 
children. 

Land directed by a testafor to be sold, but not devised for that purpose, until 
a sale, descends to the heir. And, if converted out and out, the rule at law 
is the same; the doctrine of conversion being ¢ om the Court of 
Equity. ‘3 f 

An administrator with the will anneend, cannot, by v 
ment, execute a power of sale given to the exetutory 

Neither will a decree of a Court of Equity directing him to sell and @gnvey, 
enable him to vest a legal estate in his vendee. That Court has juri 
tion only to direct those having the legal estate, to join in a sale for the 






+ his appoint- 





purpose of executing the trusts of the will, but has none to @eclare the _ 
' — title to be in any person, exeepting the one in whom at law it vest ~ 


~~ 


Taomas Poot Wis, being seised of the premisiai 
the declaration mentioned, made his will on the 24th of 
October, 1799, and therein devised two tracts of lands 
particularly described, to his son Samuel. The will then 
contains these clauses : 


“It is my will and desire, that my executor hereinafter 
mentioned, pay all my just debts. Thirdly, I leave all my 
negroes to be equally divided between my wife, Elizabeth, 
my daughter, Peggy, and my son, Samuel. Fourthly, I 
leave all my lands not given away, to be sold at six and 
twelve months credit; and after my debts are paid, the 
residue of my estate to be divided between my wife, 
daughter, and son before mentioned.” 


In this instrument no executor was named; but on the 
same day, the testator added on the same sheet of paper: 
“T nominate Malichi Sawyer my executor to this my last 
will, to make sale of my lands before mentioned, and to 
execute this instrument of writing in every respect ;” and 
executed the same as an addition to his will. 


Vou. 1. 56 


us 
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Jown, 1837. - The testator died in January, 1800; and this will was 
“Fearsex thereupon proved. Malichi Sawyer. refused to intermeddle 
iigolae with the estate, and renounced the office of executors and 
administration with the will annexed, was then duly com- 

mitted to Thomas C. Ferebee. 

The testator left but two children, Peggy and Samuel, 
who were his heirs at law, and’ both, infants; and Peggy 
had then intermarried with the said Ferebee, 

In April, 1804, Thomas C. Ferebee filed his bill in the 
Court of Equity for the District of Edenton,-against the 
said Samuel and Elizabeth, the son.and widow of the tes- 
tator, in which he stated the foregoing facts, and charged 
that the testatokhad died largely indebted, so that it te, 
become ‘omy for the satisfaction of his credi 
either to se slaves left. to his family, or the} 


mentioned in the residuary clause of the will; and that it 
Was most beneficial to the family, as well as. consonant 
with the intention of the testator, that the debts be 


spaid out*of the proceeds of those lands; and “nie 
‘Could mot be made by the parties without the aid 


Court, by reason of the infancy of his wife, the said Peggy. 
and of her said brother. The bill then prayed’ process 
against Elizabeth and Samuel, and a decree for the sale of ~ 
the lands. An answer was put in by the widow, and for 
* the infant Samuel by his guardian appointed by the 
Court; in which the allegations of the bill. are admitted, 
and the defendants join in the prayer of the sale. Upon 
those pleadings, the Court, on the 19th of April, 1804, 
decreed, “ that the complainant do sell to the h 
der at public auction, &c., the lands, &c.,” ‘adamelie 
premises in dispute in this action ;) “ and that the proceeds 
of such sales be assets in the hands of the said Thomas C. 
Ferebee to satisfy the creditors of the testator, Thomas “3 ? 
Williams.” ’ 
Soon afterwards, Thomas C. Ferebee sold the premises 
now sued for, upon the terms prescribed in the decree, 
and made a deed therefor ; under which the defendant was 
in possession at the date of the declaration. 
After the sale and conveyance, the widow, Elizabeth, 
died intestate in 1806, leaving the said Peggy and Samuel, 
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her only children ‘and heirs-at-law; and then the said Jon, 1837: 
Peg@y died, dlso in 1806, leaving her said husband surviv- Fearssr 
ing, afid also the lessor‘of the plaintiff, their only child, p.* 
and her heir-at-law. ‘Thomas C. Ferebee died in the 
beginning of the year 1836; and this eetion was ‘brought 
in November following. 

Upon these facts stated as a case agreed, the cause was 
submitted to his Honor Judge Toomer at Camden on the 
last Circuit, who gave his- judgment as follows :—* On a 
recurrence to the will, it appears, that the testator did not 
intend todié intestate’as to any portion of his estate, and the 
will seems to be sufficient to prevent intestacy as to any 
part of it. The testator left the land, described in the 
declaration, to be sold ;—ordered his executor to make the 
__gaile, and, after payment of his debts, directed the residue 
© of his estate, including the proceeds of the sale, to be'@ivid: 
ed'between his wife, daughter and son. Hence it appears, 
the mother of the lessor of the plaintiff could not claim the 
premises described i in the declaration, as heir-at-law of the 
testator. ‘The claim must be under the. will. : 

But it may be concluded, that one undivided third 
part of the premises was devised to the mother of the lessor, 
and has descended on him, as heir-at-law. To the Court it 
seemeth, that the land described in the declaration, was 
converted into personalty by the will of the testator. He 
ordered the sale, and intended that the proceeds should 
have the quality of personal estate ; first, for the purpose 
of paying his debts, and then, for division between his 
three legatees. Such intent is indicated by the circum- 
stance, that the proceeds of the sale were to form a part 
of the residue of his estate, which, after payment of his 
debts, was to be distributed, according to the rules govern- 
ingthe succession to personal property in cases of intestacy. 
The sale was ordered by the testator to be absolutely 
made ; no'discretion was to be exercised by the executor 
on the subject. If the portion of the proceeds of the sale, 
to which the mother of the lessor was entitled, be consi- 
dered’as personal estate, that portion was received by her 
husband during the coverture, and thus became his pro- 
perty. If the will of the testator converted the premises, 
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June, 1837. described in the declaration, into personal estate, and the 
Ferrsee lessor have any claim thereto, it cannot be asserted inthis 


wv. 
Paocrer. 


action. 

“ The premises described in the declaration, were not 
devised to the executor; a mere power of sale was given 
to him by the will. If the premises be considered, notwith- 
standing the will, as real estate, the power to sell could 
not be executed by the administrator with the will annexed, 
either at common law or under the statute of 21st Henry 
8th. But, if the will converted the premises out and out 
into personalty, could not the administrator, with the will 
annexed, make the sale virtute officit, without the aid of 
any decree ? 

“ When the executor renounced the execution of the 
will, and refused the acceptance of the trust, the Court of 
Equity could appoint a trustee to prevent a failure of the ~ 
trust created by the will, and thus execute the intent of 
the testator. : . 

“ Upon the refusal of the executor to accept the trust, 
it was not necessary to make him a party to the bill when 
the sale was ordered by the Court of Equity. And if the 
construction given to the will be correct, the decree was 
not void, because the mother of the lessor was not directly 
a party to the bill, as her husband was the administrator 
with the will annexed, filed the bill, prayed the sale, 
obtained the decree, and made the sale pursuant to that 
decree. The decree was made by a Court of competent 
jurisdiction, and the sale was made pursuant thereto. 
Under the circumstances of the case, I cannot think the 
decree and sale void as to the interest of the mother of the 
lessor, because she was not directly a party to the pro- 
ceeding. 

“ The testator died in 1800; the mother of the lessor, in 
1806; the sale was made in 1804; this action was 
brought in 1836, and the defendant is stated to be in 
possession of the premises, claiming the whole under the 
sale made as aforesaid. The deed made by the husband, 
pursuant to the sale, and under the decree of the Court, 
was at least colour of title. If the defendant had actual 
adverse possession for several years after the lessor 
attained full age, and his mother had not been actually 
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seised of the premises so as to entitle the husband to be Jone, 1837. 
tenant by the courtesy, then the title of the defendant Feazsu 
would be good, and the claim of the lessor barred. But pyocres. 
the fact of actual adverse possession for seven years by 
the defendant, is not distinctly set forth in the case, nor is 
the actual seisin of the mother, so as to make the husband 
tenant by the courtesy.” 

His Honor being thus of opinion that the lessor of the 
plaintiff had no title, ordered a nonsuit ; and he appealed. 


Devereux, for the lessor of the plaintiff. 
Kinney, for the defendant. 


Rurrin, Chief Justice, after stating the facts as above, 
proceeded as follows:—The premises descended to the 
testator’s two children, unless they are devised in the will 
to Sawyer, the executor, or to the wife and children. We 
think with his Honor, that no estate is given to the execu- 
tor, but only a power to sell, coupled with a trust for the 
payment of the debts and legacies. The words are, “I 
leave my lands, not given away, to be sold.” It is not 
said to whom they are left; nor in that part of the will, by 
whom they are to be sold. Lord Coxe says, that “ when 
a man deviseth his tenements to be sold by his executors, 
it is all one as if he had devised them to his executors to 
be sold; and the reason is, because he deviseth the tene- 
ments, whereby he breaks the descent.” Co. Litt. 236. 
This, however, has been questioned by high authority. 
In Lord Norrinenam’s note on this passage, its correct- 
ness is denied, and it is said that no interest passes 
to the executor. Sir Epwarp Suepen, thinks that a devise 
of land to be sold by executors, without other words giving 
them the estate, invests them only with a power, not an 
interest. Sug. Pow. 102—108. It is not necessary, in 
this case, that the Court should adopt the one or the other 
of those opposite opinions. The existence of such a 
difference of opinion, renders the text at least doubtful. 
If it be correct, it must be so upon the ground of favour- 
ing the intention, where there were several executors, by 
preserving for the largest period, the authority in some 
person to sell; which induced the Courts to lay hold of 
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Jone, 1837. the expression “ devise the land to be sold by my execu- 
Fearsee tors,” which probably meant nothing more than “ direct 
~~ the land to be sold by them,” as a devise of the land to 

the executors. This, perhaps, the particular term devise 
authorized, as its technical sense is a gift of land by will. 
But there is not equal reason for receiving in that sense 
the word “ leave” which is here used; and especially as it 
is here used. It may mean as well “I direct or order,” 
my land to be sold, as that “I give” it to be sold. We 
think the former was the testator’s meaning. In the 
first place, the will is silent in this clause, as to the person 
to whom the land is devised, if “leave” means “devise.” 
It is true, we afterwards see that an executor is appointed, 
and that he is expressly directed in the clause of appoint- 

A direction Ment to make sale of the land. But it does not follow that, 

—_ me the first provision was meant to be a devise of the land to 

ment of him. If, indeed, a testator directs his land to be sold for 

ae the payment of his debts, or for any other purpose which- 
other pur- would naturally bring the proceeds into the hands of the 
nt ay executor for distribution, the power to make the sale is in 


ootage Se the executor by implication, although he be not named in - 
proceeds 


intothe the will, as the person to make it. Sug. Pow. 160. 
hands of  Davour v. Fanning, 2 Johns. Chan. Ca. 252. ‘That 


the execu- : : os 
tor, vests arises from necessity, to prevent a clear provision of the 
by impli: will from becoming ineffectual. ‘The power to sell is 
power of unquestionably declared, and was intended to be executed 
sale inhim. 1y some person; and the sole inquiry is, by whom? The 
answer is obvious; by the person who is to administer the 
fund when raised. But the purposes of the will do not at 
all require an estate in the executor ; and therefore, unless 
he be mentioned as the person to whom the gift is made, 
A devise tp BO State to him ought to be implied. The rule on the 
the execu. contrary, is to favour the heir, and to require plain words, 
Suanun af or a necessary intendment, to disinherit him. Here a 
asale, is power answers every end the testator had in view, as 
mee fully as an interest in the executor ; and therefore, nothing 
withouta more than a power ought to be presumed. In the addi- 
necessary .. ° ‘ ‘ 
implica. tional clause too, by which the executor is appointed, such 
— a power is expressly given to him; which is inconsistent 


giving him With a previous devise of the estate to the same person. 
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The sentence itself, in the original will, in its very con- Jone, 1837. 
struction, shows that “ leaye” does not mean “ give,” since armas 
the lands “ left” to be sold, are those “ not given away.” Ppocrer. 
That is saying, that the land specifically devised, was a power of 
“ given away ;” and by way of contradistinction, that the = 
others were not “ given” to any person; but were to be result, and 
sold and the money given. senshelel 
In our opinion, therefore, no estate in the premises © the heir 
passed to Sawyer by the will, but only a power to sell 
them. 
We likewise think they were not devised to the wife 
and children as a part-of “ the residue of my estate to be 
divided between” them. Every devise of land, even by 
a residuary clause, is a specific devise. It is obvious, that 
the testator did not intend this residue to embrace any 
lands specifically. It is given to the same persons to 
whom the slaves are specifically bequeathed; and it is 
given expressly “ after the payment of debts,” not merely 
as a charge, but with a power, likewise expressly created, 
to the executor to sell. The testator was aware that it 
might. be necessary to sell some part of his estate for the 
payment of his debts, and he directed this land to be sold. 
The question is, whether he meant to substitute it for that 
purpose in the room of his personal estate, and absolutely 
command the sale, or merely meant it as increase of the 
fund. We think the former was his intention. The 
executor was’ not to have the election to sell the land or 
the slaves. The direction to sell the land, when spoken 
to the executor, must be taken to be positive, that the 
land should be sold first, and at all events ; otherwise the 
specific legacy of the slaves might be defeated by the dis- 
position of the residue, although it was, in the testator’s 
contemplation, to pass through the hands of the executor 
as a residue, to the same persons who were the donees of 
the slaves. But in the next place, if the clause for the 
sale of the land, be not necessarily connected with the 
payment of debts, as one of the objects of the sale, 
and rendered imperative upon the executor by the 
specific dispositions of the other parts of the estate in 
favour of the same persons, made in other parts of the will. 
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Jone, 1837. then that clause is to be read by itself. Thus read, and 
Freesee standing alone, it is a precise and absolute order, that all 


v. 
Procrer. 


his land, not before particularly devised, shall be sold at 
all events, and the proceeds divided. Such directions 
are inconsistent with a devise of the lands as part of the 
residue ; for that would be to give to the same persons, by 
one and the same instrument, both the proceeds of the 
lands, and the lands themselves. 4 

It is, indeed, not material to this case, whether the land 
descended to the testator’s children, or was devised to 
them and his wife. For, if the latter were true, in the 
event that has happened, the mother of the lessor of the 
plaintiff, upon the death of her mother, intestate, became 
entitled to precisely the same share she would take by 
descent from her father, upon. his intestacy as to these 
lands, namely, an undivided half. The point would not, 
therefore, have been adverted to, if the respectable gentle- 
man who presided in the Superior Court, had not declared 
himself of opinion, that the lessor of the plaintiff must 
claim under the will, or not at all. As we entertain a 
different opinion, it is deemed respectful to him to state the 
points and grounds of the difference. 

We concur with him, then, in thinking, that the pre- 
mises were not devised to the executor, nor to the wife 
and children. But we do not concur in the opinion, that 
they did not descend to the children ; but on the contrary, 
think that they did descend; for the very reason, that 
they were not devised, and therefore necessarily descended. 
Nothing can defeat the heir, but a valid disposition to 
another. Whatever is not given away to some person, 
must descend. The heir takes, not by the bounty of the 
testator, but by force of the law, even against the express 
declaration of the testator to the contrary. If the will 
does not devise the land, but creates a power to sell it, 
then, upon the execution of the power, the purchaser is in 
under the will, as if his name had been inserted in it as 
devisee. But, in the mean time, the land descends, and 
the estate is in the heir. The power is not the estate, 
but only an authority over it, and a legal capacity te 
convey it. These are elementary maxims. But it is sup- 
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posed, that the testator has disposed of this land, by Joe, 1837. 
directing a sale of it absolutely, and a division of the pro- Fereszz 
ceeds, so as to turn it out and out, as it is called, into pacores. 
personalty ; and that this defeated the descent. When 

sold, the estate of the heir will certainly be divested ; but 

such a provision in the will is only the creation of a 
power : it is a disposition of the proceeds of the land, bat 

not a disposition of the land itself; and that consequently 
descends. The doctrine of conversion is purely equitable. 

The law knows nothing of it. A court of equity, by con- 
sidering that as done, which ought to have been done, 

deals with land ordered to be sold, as if it were sold. But 

a court of law always looks upon land as land, and has 

regard only to the legal title, which is unaffected by any 

power, whether it be a naked one; or coupled with an 
interest, or a trust until the power be executed. 

("Has the estate which descended to the heir, been 
divested? It can have been divested by means only of 

the decree of the Court of Equity, or of the deed made by 
‘Thomas C. Ferebee, under the authority of that decree, 

or under the authority of his administration. We think, 

they are all insufficient. 

An administrator cannot sell land under a power given 
to the executor to doso. It is a personal trust, to be 
executed by the persons on whom it is conferred by the 
will. The statute 21 Hen. 8, enables a part of those per- 
sons, under certain circumstances, to perform the duty. 
But the power is not, under any circumstances, transferred 
to an administrator; nor is he vested in any case, with 
authority to convey his intestate’s land, but in the single 
one prescribed in our act of assembly of 1797, (Rev. c. 
478.) His deed therefore derives no efficacy from his 
office. 

Nor does it derive any from the decree of the Court of 
Equity. It is not intended here, to question the operation 
of the decree upon the interest of Mrs. Ferebee, merely 
upon the ground that she was not a party to the suit ; nor 
to deny, that the case made in the pleadings was within 
the jurisdiction of the Court, or that it was a proper one 
for its interposition. Undoubtedly, it is the doctrine of 

Vou. t. 57 
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Jone, 1837. the Court of Equity, that it will compel the execution of 
Feresrr a power at the instance of those to derive an interest under 
Paoorer, it: that it will interpose to prevent injurious consequences 


from arising, even from the extinction of the power; and 
that a trust shall not, in any event, fail for the want of a 
trustee. But these ends are not attainable, in reference to 
a change of the legal title, merely by a decree, that the 
land shall be sold; nor by a decree that, when sold, it 
shall be conveyed by a particular person, unless that per- 
son actually convey, and unless, also, he hath the legal 
title, or a power to convey it, which is recognized so to 
be by the law. The court of equity does not act upon 
things, but upon persons. It does not adjudicate, that 
land in controversy legally belongs to one of the parties; 
but that it belongs to him equitably; and thereupon it 
decrees, that the party in whom the legal title or power 
is, shall convey, so as to make the equitable owner, thereby, 
the legal owner. The decree does not therefore constitute 
a title at law; nor enter into it. The title passes by the 
deed, which the decree compels the party to the suit to 
execute. If the deed be made by a person who had not 
the estate, nor a power to convey, it will not pass the title 
at law, although made under the direction of a court of 
equity. The person claiming under it must resort to that 
court for the protection of the rights ascertained in the 
decree, or derived under it. When it is said, that a court 
of equity will not allow a trust to fail for the want of a 
trustee, it is not meant, that the court can appoint a trus- 
tee, who, by virtue of the appointment, gets the legal 
estate; but that the court will hold the legal owner, who- 
ever he may be, to be a trustee, in respect merely of the 
use that may be made of the legal estate; will raise and 
distribute the fund according to the trust; and if neces- 
sary for the purposes of the trust, will decree and compel 
such owner to convey. In other words, the court of 
equity cannot by decree, make that a legal title, which a 
court of law says is not a legal title. In the case under 
consideration, the Court could have directed a good title, 
if the proper parties had been before it. According to 
some opinions, when executors renounce the probate of | 
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the will, they may yet execute a power to sell, Sug. Pow. June, 1837. 
165. At all events, the conveyance of the executor and Feaeser 
the heirs would have passed the title. But the deed of pyccres. 
Ferebee, could, at most, pass only his estate as tenant 

by the courtesy / How far the Court of Equity might now 

go in decreeing proper conveyances, or whatever it might 

do to sustain the sale made under its direction, as against 

the lessor of the plaintiff claiming as the heir of his 

mother against the vendee of his father, who jure mariti 

was entitled to her share of the money raised by the sale, 

or claiming under his grandmother, who was a party to 

the suit, it is not for us, sitting where we are, to say. It 

is sufficient for the plaintiff here, that his lessor’s legal 

title has not yet been divested. } 

This question has been treated as if the decree had 
directed Ferebee to convey. It is but justice to that 
Court, however, te remark, that it does not. No doubt, 
the Court did not intend so to direct. It is against the 
course of the Court to do so, until a sale has been reported 
and confirmed ; which does not appear ever to have been 
done. It would not have been confirmed, unless the Court 
could have directed a title that was good, or the purchaser 
had been willing to rely on the equitable one under the 
decree. The latter is the utmost the defendant can now 
insist on; and that is not a defence in this action. 

The observations upon conveyances made under the 
directions of the Court of Equity, will readily be seen to 
have no application to sales under execution from that 
Court, or for partition. In those cases, the deeds of the 
sheriff and clerk and master operate by virtue of the legal 
authority expressly conferred by statute. a 

The statute of limitations does not bar the plaintiff. If 
actual seisin be here, as in England, necessary to the 
consummation of the title by courtesy, yet we see no reason 
to doubt that Ferebee and wife had it. No possession 
adverse to them is stated. Consequently, they, as the own- 
ers, were constructively in the actual possession. Upon such 
a possession, they could have maintained trespass. Now 
actual seisin is the possession of land by the freeholder. 
But furthermore, no possession by the defendant, or those 
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Jone, 1837. under whom he claims, prior to this suit, is stated in the 
Feersre case. 

The Court is therefore of opinion, that the judgment of 
the Superior Court is erroneous, and must be reversed; 
and that judgment, upon the case agreed, be rendered for 
the plaintiff. 

Per Coram. Judgment reversed. 


v. 
Procrer. 





